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CASES 

ARGUED AND DETERMINED 

m THK 
or THK 

STATE OF NEW-YORK, 

IN NOVEMBER TERM, 1800, IN THE THIRTY-FOURTH TEAR OF OUR 

INDEPENDENCE. 



Lewis against Few. 

THIS was an action for a Kbel. The declaration contain- in an action 
ed two counts. The first count charged that tiie defendant mJeHow mat^^^^ 
" did, on the 12th day of March, 1807, at, &c. wickedly and set forth in the 
maliciously publish, and cause and procure to be published, |^tbn * con- 
in a certain common and public newspaper, called "^merf- taincd the 
can Ciiizen" a false, scandalous, wicked, and malicious ^tof/;» and iii 
libel of and concerning the said Morgan Lems, governor as the paper pro- 
aforesaid, containing, among other Ihiiigs, the false, scan- dence, it was 
dalous, wicked, malicious and libellous matter following, of wriiten, UnUed 
and concerning the said Morgan Lends, as governor of the var/ance wm 
said state, as ^aforesaid, that is to say, *•' It is not caprice, a [ * 2 ] 

love of change, or light aihd trsCnsient causes which induce ^^eid to be im- 
us to desire the election of another chief magistrate. We court win look 
complain of iserious injuries, of monientous and i^gravated \^ ^^^ context, 
evils. The administration of governor Lewis,^^ (meaning the c"de ^whether 
said plaintiff, then governor as aforesaid,) " throughout every ^^^ variance be 
stage of its existence, has been marked by a disregard to prin- "*Ona dwnar- 
ciples, by hostility towards the republican cause, and with re- ^^ *<> ^^^' 
sentment against th6se who have been its anfcient, faithful and fa^cu^' are 
distinguished supporters. To establish these accusations, we deemed suffi- 
refer to the events of the three last years." (Beiiig the time the"pubHcation 
wherein the said plaintiff was governor as aiforesaid.) "We ofa|bei. 
point to the repeated disorders which have existed, to the in- fication of" a 
trigues which have been manifested, to the distracted state of 1}^^'^***^ i***t 
our councils, to the total want of harmony among ourselves, ed the b'ieUo^ 
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V. 

Few. 



2 CASES IN THE SUPREME COURT 

NEW-YORK, aiid we appeal with confidence and affection to the justice of 
,JJ^]^;Jf^ our repubhcan brethren. 

Lewis " We solemnly complain against the present governor/' 

(meaning the said plaintiff, then governor as aforesaid,) ^^ and 
object to his re-election ; 
paper as chair- <« For his" (meaning the plaintiffs) "want of attachment 
meetin/of"citi^ to republican principles, and for his" (meaning the plaintiff) 
•/ens, convened << having formcd a coalition with a certain portion of our po- 

for ilie purpose ,. . ^ ^j • /•■ ^i. /» ^ • • i i* 

ct .itxidiiig on litical adversaries, tor the purpose ot retammg power, and di- 

a pr 
didat 

om 



i'Te'^ibr^the ^^^^'^S ^mong thcmsclves the principal and most lucrative ofii- 
ue of ^ov- ces of the state ;" (meaning that the said Morgan Lewis, while 
einor,ataM ap- crovemor as aforcsaid, had formed a coalition with some body 

DroBcniiic elec- ... • 

tioii,. and that or porUou of individuals, in order that he might, by such cor- 
it was published yyp^ j^jjj uukwful mcans, retain power and continue himself 

Dv the order oi ' 

nuch meeting, in officc, and thereby obstruct the free choice and voluntary 
suffrage of the good people aforesaid.) 

*' For fomenting dissensions in. the republican party, and 
endeavoring to produce a separation, thereby adopting the 
insidious Macedonian policy of dividing that he might destroy. 
[ * 3 ] *" For meeting separately from a large majority of the repub- 

lican representatives, thereby refusing to acquiesce in the just 
wishes and rightful determination of that majority. 

" For pursuing a system of family aggrandizement ;" (mean- 
ing thereby, and insinuating, that the said Morgan Lewis, con- 
trary to his duty to the said state, and the interests thereof, 
was perverting the influence of his office aforesaid, to the ag- 
grandizement and promotion of his family.) 

" For creating a dangerous personal faction in the state. 

" For the appointment of his own son-in-law to the office 
of recorder of this city," (meaning the city of New-Tfiork,) 
" contrary to the earnest remonstrances of our delegation, and 
against the known wishes of the people, thereby. evincing his" 
(meaning the said plaintiffs) V total disregard of public opin- 
ion, and his inflexible determination to render his office" 
(meaning the office of governor aforesaid) " an instrument for 
enriching his family. 

" For voting to enact the bill to incorporate the Merchants* 
Bank, contrary to his former opinions and expressed declara- 
tions,- and with full notice of the corruption which had been 
practised. 

" For publishing doctrines unworthy of a chief magistrate, 
and subversive of the dearest interests of society. 

" For declaring in such publications, " that the means em- 
ployed to pass a bill may be infamous, and the motive of every 
member corrupt, and yet the law itself be salutary and con- 
stitutional ;" thereby affording a pretext and apology for the 
most dishonorable practices ; encouraging the approaches of 
bribery and corruption ; perverting the morals of public rep- 
resentatives ; destroying the purity of legislation ; weakening 
the confidence of the people in the integrity of government, 
8 



OP THE Sl^ATE OF NEW- YORK. *4 

and overturning *those sacred pillars of honor and honesty, NEW-YOUKi 
by which republican institutions can only be supported. vJ[J^I^l!f2^* 

" For personal and family ambition. Lewis 

" For his" (meaning the said plaintiffs *^ attempts to de- ^^^ 
stroy the liberty of the press, by repeated and vexatious prose- 
cutions, while papers under his own immediate influence, or 
the direction of his supporters, abound with infamous, licen- 
tious, and almost unparalleled scurrility. 

" In prosecuting the chairman of a general meeting of citi- 
zens, for resolutions publicly passed, as the sense and opin- 
ion of that meeting, thereby exhibiting an instance of, and 
disposition towards, tyranny, novel and unprecedented, dan- 
gerous to civil hberty, repugnant to the spirit and genius of 
our free constitution, and utterly subversive of the principles 
of an elective government. 

" In removing prominent republicans from office, for no other 
cause than their attachment to the constitutional liberties of 
their country, and with a view. to provide for his own family 
and connections, and for such federahsts as have united in 
their political league. 

" In the appointment of strangers and non-residents to fill 
the principal offices in this city, to the exclusion of meritorious 
citizens better quahfied; and in violation of the spirit and 
express provisions of our charter. 

'^ For secret but real hostility to the administration of Mr. 
J'efferson. 

'^ For the conduct of his immediate partisans in the legisla- / 
ture, in refusing to afford a tribute of just approbation to the 
president of these U. States, at an important crisis of our na- 
tional affairs, in order that he might gratify his own weakness 
.and vanity, and obtain from the federal members of the house 
of assembly a vote of applause, with respect to his own unjust 
and impolitic administration. 

^' In calling out the militia of this state, in a manner and for 
purposes not contemplated or authorized by *law, therfeby ex- [ * 5 

ercising his" (meaning the said plaintifTs) " powers as com- 
mander in chief, to the prejudice and inconvenience of our 
fellow-citizens, taking them from their respective habitations 
. and occupations, and causing many of them to travel consid- 
erable distances, and to incur unnecessary expense, without 
any other real use than to afford himself (meaning the said 
plaintiff) " an opportunity to exhibit his person, and perhaps 
to exercise political influence ;" (meaning thereby, and intend- 
ing to cause it to be believed by the good people of the said 
state, that the said Morgan Lewis, while governor as aforesaid, 
had, in calling out the militia of the said state, acted wantonly 
and illegally, and had been, in so doing, actuated by motives 
of vanity and vain-glory ; and for corrupt purposes of exercising 
political influence and intrigue, and thereby intending to sub- 

VoL. V. 2 9 



6 CASES IN THE SUPREME COURT 

?iEW.yoRK, ject the said Morgan Letois to the hatred, ridicule, contempt, 

,^^j2;![;Jf^* and indignation of the good people of the said state.) 

Lewis " For misrepresenting the sentiments of the republicans of 

J^' the city of New-York, and endeavoring to subject them to the 

undeserved odium of their republican brethren of this state. 

" For the conduct of himself* (meaning the said Morgan 
Lewis) '^ and his friends in the house of assembly, in withdraw- 
ing themselves from the major part of the republican representa- 
tives, and with the aid of the federalists in the house, selecting 
a council of appointment, in order that he" ^meaning the said 
Morgan Lewis) " might pi>ssess an opportunity to gratify his" 
(meaning the said Morgan Lewises) " revenge, to displace re- 
publicans, and appoint his own dependents to office, without 
any regard to the public service, but on the contrary, that his" 
(meaning the said Morgan Lewises) " official influence thus ob- 
tained might be rendered a means of promoting his" (meaning 
the said Morgan Lewises) " own election. 

[ * 6 ] *" In these and other instances, he has justly forfeited public 

confidence, and rendered himself entirely unfit to be continued 
the chief magistrate of a virtuous, free, and independent 
people." 

The second count stated that the defendant wrote and pub 
lished, and procured to be written and published, the same 
libel as is set forth in the first count. The damages of the 
. plaintiff were laid at 10,000 dollars. The defendant pleaded 
not guilty. 

The cause was tried at the New-York sittings, on the K)th 
December, 1808, before ^r. Justice Thompson, 

At the trial, to prove the publication of the libel, the plain- 
tiff produced three affidavits made in this court, one by the 
defendant, one by Fierre C, Van Wyck, and the other by 
James Townsend, and which were taken oh the 13th May, 
1807, for the purpose of being used in this court, on showing 
cause Why an attachment should not issue against the said 

tSee 2^/oAm«. persons for a contempt.f These affidavits were as follows : 

"City and county of New -York, ss. William, Few, being 
duly sworn, saith that he presided as chairman at the public 
meetings of the secorid and eleventh days of March last; and. 
that in the agency which the sfeid deponent had either in adopt- 
ing or agreeing to the resolutions and address, which were 
passed and agreed to, at those meetings, this deponent had no 
intention of committing a contempt of this court, or of inter- 
fering in any manner with the adniinistration of justice. That • 
this deponent believes, that in passing the said resolutions, and 
in adopting the said address, the said meeting only intended 
10 exercise their right to canvass and judge of the acts and 
qualifications of Morgan Lewis, as a candidate for the office 
of governor. That as to the other matters in relation to the 
10 



OF THE STATE OF NEW- YORK. ^ 

« 

said meetings, this deponent believes that they are truly stated new-york 
in an s^ffidavit of Pierre C. Van Wyck^ and further saith not. ^®^- ^^^^* 

W. Few." 




*'*City and c€>unty of iVew-Ybrfc, 6s. Pierre C, Van Wyck, 
being duly sworn, saith, that the writ in the suit ctf Morgan 
Lewis, against Thomas Fnrmary was returnable in February 
term last;* that the declaration was not served ttntil the sixth 
day of March, and tfmt isstie was joined thei^in, on the 
twenty-sixth day of March ; that the said Morgan Lewis had, 
previous to comment^ing the said suit, been nominated as a 
candidate for the office of governor of the state of New- York; 
that this deponent is an elector qualified to vote for the said 
office ; that a public meeting of citizens in the city of New- 
York, called for the purpose of nominating a candidate for the 
said office, took place on the second day of March, at which 
meeting a number of resolutions were passed, expressing their 
opinions of the persons who had been proposed as candidates 
for the said office, and making a nomination of Daniel Tomp- 
kins, as candidate for the office of governor ; that this deponent 
was present at the said meeting, and that as ^r ieis this depo- 
nent had any agency in the passing of the said resolutions, hie 
had no intention of committing a contempt of this bourt, or in 
any way interfering with, or influencing the administration of 
justice. This deponent further says that the said resolutions 
were passed unanimously, and that he believes there were at 
least six or eight hundred, persons at the said meeting ; that 
he believes it was the intention of the meeting, that the said 
resolutions should have an effect upon the election, and that 
the anilexed are a true copy of the same ; but this deponent 
utterly denies all intention of interfering in any manner with 
the decision or progress of the said cause ; that this deponent 
believes the said resolutions expressed the true opinion of the 
persons composing the said meeting, and was intended only to 
be a constit\itiooal exercise of their right to canvass and judge 
of the acts and qualifications of the said Morgan Lewis, as a 
candidate for the offite pf governor. This deponent further 
saith, that the public meeting at which the address to the elec- 
tors of the *statie was adopted, took place on or about the elev- 1*8] 
enth day of March last ; that the same was unanimously agreed 
to, and ordered to be published by the said meeting ; that this 
deponent was appointed secretary, by a vote of the said meet- 
ing ; that in the agency which this deponent had, either in the 
adoption or publishing of the said address, this deponent had 
no intention, nor did he entertain any idea, that he was com- 
mitting a contempt of this court, or in any way interfering 
with, or influencing the administration of justice. This depo- 
nent further saith, that in passing the said resolutions, and 
agreeing to, and in publishing the address, this deponent con- 
sidered himself as exercising the right of an elector, to consider 

11 
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UEW-YORK, of and communicate information respecting the qualifications 
^^^[^]i^Jf^* of a candidate for an elective office, and agreed to the said 
Lewis resolutions and address with that view, and not with a view to 
P^^ interfere with the administration of justice; that the said 
address was intended to have an effect upon the election, and 
that the annexed is, as he believes, a copy of the same ; that 
in the annexed newspaper, called the Morning Chronicle, is a 
publication purporting to be a letter from Morgan Lewis, and 
which this deponent believes the said Morgan Lewis wrote 
and procured to be published ; and that the same was publish- 
ed in different papers in the city and state of New -York, and 
circulated in the said state ; and that the publication of the 
said letter in the paper annexed, is accompanied with certain 
resolutions which this deponent believes to have been passed 
and published by certain of Morgan Lewises confidential friends, 
after the commencement of the said suit ; that in the annexed 
newspaper, called the American Citizen, is a publication pur- 
porting to be a letter from William Slosson, attorney for Mor- 
gan Lewis, and which this deponent believes is a true copy 
of a letter, written by the said William Slosson; and this 
deponent believes that the knowledge of the persons composing 
[ * 9 ] the meeting, at which the said resolutions were ^passed respect- 

ing the said suit, was derived from the publication of the above- 
mentioned letters, and the resolutions which accompanied the 
said letter of Morgan Lewis, and further this deponent saith 
not. 

" P. C. Van Wyck." 

"City and county o( New-York, ss. James Townsend, being 
duly sworn, saith, that a public meeting of citizens in the city 
of New- York, called for the purpose of nominating a candidate 
for the office of governor of the state o( New -York, took place 
on the second day of March last ; at which meeting, a number 
of resolutions were passed, expressing their opinions of the 
persons who had been proposed as candidates for the said 
office, and making a nomination of Daniel Tompkins, as can- 
didate for the office* of governor ; that this deponent aeted as 
secretary, at said meeting ; that as far as this deponent had 
any agency in passing the said resolutions, he had no intention 
or idea of committing a contempt of this court, or in any way 
interfering with, or influencing the administration of justice ; 
that this deponent believes, that in passing the said resolutions, 
the said meeting only intended to exercise their right to can- 
vass and judge of the acts and qualifications of Morgan Lewis, 
as a candidate for the office of governor : that as to other matters 
in relation to said meeting, this deponent believes that they are 
truly stated in an affidavit of Pierre C, Van Wyck, and furthef 
saith not. 

" James Townsend." 
12 
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It was admitted, that the above affidavit of Van Wyck was new-yorh, 
the one referred to in the affidavit of the defendant. The ^JJ^I;^?^ 
paper containing the address^ mentioned in the affidavit of Lewis 
Van Wyck, and as being annexed to it, was also read in evi- ^; 

dence. It was entitled as follows : " At a very numerous and 
respectable meeting of the republicans of the city of New- York, 
held at Marking's, on the 11th March, 1807, in pursuance of 
public notice, Col Few, chairman, Pierre C. Van Wyck, sec- 
retary, the ^following address, reported by the general com- [* 10' 
mittee, was read and approved and ordered to be published. "(a) 
It contained, among other things, the libellous matter set 

(a) The aHdress was as follows : " Address to the electors of the state of JWw- 
York. Friends and fellow-citizens ! It is at an interesting period of affairs, and 
respecting a subject of the greatest general importance, that we now address 
yoa ; upon the justice and wisdom of the decision we are soon to make, it inti- 
mately depends whether our public prosperity shall be promoted, the republican 
fause preserved and tranquillity again restored to the state. 
. " Attached to principles of civil liberty, to the e(^ual rights of mankind, and 
to the republican constitution of our country, we sincerely wish, and shall al- 
ways diligently endeavor to maintain these blessings and privileges which were 
pK>cured by our revolution, and transmit them unimpaired to posterity. 

^' Distinguished from every other people, by the wisdom and the excellence 
of our public institutions, it remains for us to evince that we are entitled to that 
superiority, not only hj our vigilance in protecting public liberty, but by oui 
discernment in the judicious exercise of the elective franchise. 

^* We are soon to select a chief magistrate for our state ; in the choice we are 
to make, we are bound by the strictest and most sacred obligations to the com- 
munity. The republican cause embraces and preserves the dearest and most 
inestimable interests of cur country ; we should therefore endeavor to perform 
this most pre-eminent of our social duties, with penetration and impartiality ; 
we should carefully search, for talents and virtue; for a statesman whose ca 
pacity to govern our concerns, is united with patriotism, disinterestedness and 
fidelity. We have long regretted, and we still lament, that any divisions should 
exist amon^ those who claim, in common, the republican name. Opposed to 
the re-election of Morgan Lewis y and yielding a decided preference to a different 
candidate, we owe to you and to ourselves, an undissembled explanation of the 
motives bv which we are actuated ; of the principles by which we are governed. 

[Here follows the words above stated as. libellous.] 

" And finally, we object to the re-election of Morgan Lewis, because a ma- 
jority of the republican representatives, acting with pure intentions, and with 
fidelity to the general cause, have made a more respectable and worthy nomi- 
nation ; and he, the said Morgan Lewis, is not the rightful candidate of the re- 
publican party. 

" Fellow-citizens, we have thus afforded a summary of our principal reasons 
for strenuously opposing the re-election of Mr. Lewis. We submit these reasons 
to you, with a full conviction of their justice, and with a perfect reliance that 
you will consider them with unprejudiced attention. Our cause is sacred ; our 
interiests are the same ; we are bound by the same duties, and must share a 
common fate. A great majority of our republican representatives, assembled 
at Alhantfy have nominated unexceptionable candidates ) it becomes our duty as 
faithful and disinterested republicans, to afford such nomination our candid sup- 
port. • 

" The wise and the worthy of every description must view with equal dis- 
approbation and alarm, the combination of a body of men, totally regardless of 
the principles of our government, and engaging in political pursuits with no 
other view than to participate the offices of state. 

<< We have been injured and calumniated by Mr. Lewis^ and his partisans. 
We appeal with confidence to the discernment, the rectitude, and the justice 
of our fellow-republicans ; to them we state the undeserved wrongs we have 
suffered; we rely upon their friendship and their co-operation in support of our 
mutual rights; and while we have never arrogated to ourselves the least supe- 
riority, or attempted to assume any lead whatever in our general concerns, we 
shaU always contribute to carrv'into effect, the ascertaired will of a majority 

13 
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NEW- YORK, forth in the plaintiff's declaration, with the difference *only of 
J|i^:i;Jf^ the words, " United States," instead of " U. States;'' and it 
Lewis was subscribed by the defendant as chairman. 

To this evidence, the counsel for the defendant demurred, 
and the plaintiff joined in the demurrer. 
[ * 12 ] *The following points were made by the counsel for the de- 

fendant : 

1. That the supposed libel produced in evidence, did not 
support the one set forth in the declaration, on which the issue 
was joined ; the words United States being in th^ one, and the 
words £/. States in the other. 

2. The proof of the publication of the supposed libel was 
not sufficient. 

3. There was no evidence of malice, express or implied. 

4. The publication, if proved, was justified by the occasion. 

5. The evidence does not support the averment in the 
second count, that the defendant wrote and published the 
libel, &c. 

Rikery for the defendant, was about to argue in support of 
the demurrer to the evidence ; when 

Slosson^ for the plaintiff, objected, that a bill of exceptions 
\ Laws N. Y. had been taken, which ought first to be argued,f or the de- 
3"2 ses. c. 186. feQ^aiit make his election, as to one, and waive the other. 



fi. a 



Emmet y for the defendant, said, that he now meant only to 
argue the demurrer to evidence. 

of our republican fellow^citizens ; we, therefore, the republicans of the. citj and 
county of JV«u>- Yorkj at a full and general meetings, do highly approve a£ the nom- 
ination made by a ffieat majority of the republican ^epreaentatives in senate and 
assembly, convened tXMbany, of Daidel Tompkins^ for the office of governor, and 
John Broomt, for the office of lieutenant-governor, and we earnestly recommend 
that the same maybe vigorously supported. Judge Tontpkins has been a 
uniform republican ; in private and m public stations be has ever been 
an advocate for the constitutional liberties of his country ; he is the son of 
a worthy farmer of Westchester, unincumbered with proud family connections, 
and taken from the ranks of the people ; he is a decided and steadfast republi- 
can ; his talents are eminent, his manners plain, amiable, and unassuming, and 
to us it appears, that he is in every respect, the character required by the pres- 
ent situation of aifairs. 

** Mr. Broome, at present fills the situation of lieutenant-governor ; he is a 
man of the revolution, and his character highly respectable ; you have heretolore 
affi>rded him your support; he deserves to retain that confidence which he then 
inspired. 

'< We respectfully submit the present address to your attention ; we have no 
other object in view, than the preservation of the republican cause ; sacred to 
us, because it is consecrated to the dearest interests of our country. We have 
adopted a nomiiiation, legitimate and regular. We unite with the republican 
representatives, in recommending men of talents, firmness and integrity, and 
we ardently confide, that their election, with the blessings of divine providence, 
will preserve tli^ peace, perpetuate the liberties, and restore the tianquillity of 
the state. 

^fViUium Feto, Chairmoi^. Pierre C. Van Wyck, SeoratM;^. 

' « New- York, J^forcA nth, 1807," 
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Kent, Ch. J. We cannot compel the party to make an new-york, 
etection, in this case. If it was a motion for a new trial, it ^J]J^IlJf2L^ 
might be otherwise. We must give our opinion on the de- Lxwu 
murrer to the evidence, if. the defendant demands it, and „^' 
chooses to bring on the argument. 

Biker, 1. The libel produced in evidence varied from the 
one stated in the plaintiif's declaration. In an action for 
words spoken, it was formerly held, that *they must be proved [ * 13 ] 
precisely as they are laid in the declaration ; but this rule has, 
in later times, been relaxed. Still it continues in regard to a 
libel or written slander, where the libel must be set forth in 
h<BC verba, and proved. 

You cannot declare according to the tenor and effect ; but 
the precise words must be setforth.f In Boyce v. JVhitaker,% ^^^^St^'^^\ 
Lord Mansfield said, that if the defendant had set out the stat- TermRep.iGi, 
ute unnecessarily in his plea, that " he would hold him to half ^''^?Jf Jfi 
a letter." cdwp. ass. 8 

In the case of King v. Marsack, ^ where, in reciting a statute, ^^'*^' ^^^' 
or was put for and, the court held the variance fatal. The t Doh^. 94. 97. 
strict principle which prevails, in regard to indictments, or ^f^J^^ ^* 
declarations on statutes, is equally applicable to declarations 
for libels. 

2. There was not sumcient proof of the publication. The 
affidavit of the defendant became necessary, in the course of 
judicial proceedings. It would be unreasonable and oppressive, 
that an affidavit, so taken, should be used to prove the publi- 
cation of a libel. The affidavit was made to defend the party 
against an attachment for a contempt, and as a justification of 

his conduct. ** What," says Lord Mansjield,\\ "when taken 1/,^^^^ 
abstractedly, would be a publication, may, from the occasion, b. 9 Co. 69. b 
prove to be none, as if it was read in a judicial proceeding." 

[Kent; Ch. J. Must not a witness answer to a question, 
though his answer may subject him to a civil suit ?] 

But here the party is not only subjected to a civil suit, but 
lie may also be indicted for the libel. 

3. There was no evidence of malice in the defendant, express 
or implied. Where words are spoken, or a letter written, bona 
fide, by a master, concerning the character of a servant, though . 

the specific acts or crimes *are charged, and which turn out [ * 14 ] 
to be fiilse, yet no action lies. The words must be 'proved to 
be malicious, as well as false. If The present cj^ may be con- ^^J ^*"* ^ 
sidered as analogous. The people must be regarded as the 
sovereign or master, and the persons elected as their agents or 
servants. It is essential, in an elective government, that the 
}>eop1e should be at liberty, bona fide, to express their opinions 
of any public officer, or candidate for office. And the question 
of ()ona fides, or malice, should be decided by the court ; for it 
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14 CASES IN THE SUPREME COURT 

NEW-YORK, would not be safe, in cases of this kind, to leave it to a jury 
Nov. 1809. ^Q jjjfgj. jualice.f The court always decide on the construction 

of writings ; and in the case of a libel, or written slander, the 

court ought to decide whether it be malicious. Such a rule 
T« LdRavm ^^"'^ guard against prejudice and abuse, and not be liable to 
1493. ' GUb. the fluctuating opinions of different juries. 
mkL ^^^132^ ^' "^''^ publication was justified by the occasion, and there- 
fit///. A'^. p. u! fore not a libel. Courts have been liberal in allowing a free- 
520''"" ^^' ^^™ ^^ speech, for the furtherance of justice. For words 

spoken by an advocate, in defence of his client, which would 
t ^'•^•j^«^- 10» be actionable, if spoken on any other occasion, x\o action lies.J 
4 Co. 14. htyUs] No action lies for words spoken or published in a court of justice ; 
4^'^- nor where the words «ii e spoken in a course of religious discipline, 

nor where they relate to grievances, and are addressed to those 

\ ^j',i^/'^' ^^^ ^^^^ ^^^ power to redress them.*^ In the present case, 
\3tK'^^3 Esp. the publication was addressed to the people, who aldne have 
>>*"' %'as ^ ^^^ power to remove a bad magistrate, and thereby redress a 
Vo^, Esp. Dig. public grievance. There is no mode of addressing the people, 
i32'2/7«r228* but through the press. The exposure of the grievance, there 
Dyer, 285. 1 fore, ncccssarily becomes general. 

/ftn' ^^^^ ^' ^* There is no evidence whatever, that the defendant wrote, 
or caused to be written, the libel in question. 

The demurrer to evidence cannot vary the case. It has been 
[ * 15 ] supposed, that a demurrer to evidence admits *every facj 
which the jury might possibly have inferred. This rule was 
correctly laid down, in the case of Stephens v. White y by the 
loi^io''*^* ^^"''^ ^^ Appeals of Virginia :\\ That on a demurrer to evi- 
dence, " the conclusion of fact must be such as the jury might, 
from a just and reasonable co7istruciion, have made, and not 
arbitrary inferences, or such as might be drawn from a part 
only of the whole evidence." The inference must necessarily 
arise from the fact ; not such as a jury might, in their caprice, 
infer. The court are, then, to decide, whether malice is a 
necessary and fair inference from the facts in this case ; and 
whether the jury would have been justified in making such an 
inference. 

Siosson and Grijffln, contra. On a demurrer to evidence, the 

only question is, whether the point in issue between the parties 

IT Tidd's Prac. has been proved. No objections can be made to the pleadings. H 

'm.Doug ;«i.8. jj.^ party will, by a demurrer to evidence, take the cause from 

the decision of the jury, the proper tribunal to ascertain facts, 

every inference, which the jury could have drawn, may be drawn 

ft Dou^ 119. by the court. f-f Again, on a demurrer to evidence, the court 

2 Caiwi] 134! w^'l "^^ decide on the admissibility of the evidence. Where 

1 Johns. ' R^, improper evidence is admitted, the objection must be made at 

*^ the trial, and a bill of exceptions tendered. Having stated the 

principles as to a demurrer to evidence, we shall proceed to 

discuss the points in the cause. 

1 . The defendant, in his afiidavit, admits, that he was chair- 
16 
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man of the meeting ; and Van fVycJCy in his affidavit, the truth new-york, 
of which is admitted by the defendant, states that the address ^^^' *^^ 
was passed unanimously. A jury might, then, fairly infer a 
publication by the defendant. The evidence is, that a publi- 
cation had been made, and a copy was produced. The affida- 
vits were not offered as evidence of a publication, per se, but 
of a previous ^publication admitted by the defendant. The [ * 16 ] 
address was unanimously ordered to be published, and the de- 
fendant subscribed his name to it, and sent it forth to the world. 
By subscribing his name, as chairman, the defendant deliberately 
sanctioned and approved of the publication. If the resolutions 
had been contrary to his opinion, would he not have expressed 
his dissent? 

It has been said, that the libel produced varied from the one 
stated in the declaration. On a demurrer to the evidence, no 
advantage can be taken of defects in the declaration. But, in 
truth, the variance is wholly immaterial. The declaration does 
not set forth the libel according to the tenor, or* words, but 
according to the substance and sense. In the case of The 
Queen v. Dralce,f Lord Holt says, there are two ways of de- 1 2 s^. 660 
scribing a libel in pleading ; one by the words, the other by 
the sense. If you declare according to the tenor, or words, 
the least variance is fatal. If by the sense, the exactness of 
the words is not material. In the case of Rex v. Beach,X Lord X Cowp. 229. 
Mansfield adverts to this distinction taken by Lord Holt, as the 
true one ; and he observes, that the jury had a right to read 
the word underwood as under^^ood ; and that where the omis- 
sion or addition of a letter did not make another word, it was 
not material. So, in the present case, the jury might have read 
U. States as if it were United States. In the case of The King 
V. May,^ the same distinction was recognized. It was an in- $ Doug. 193. 
dictment for perjury, and in describing the original indictment, 
the word " despaired^^ was omitted, yet the variance was not 
held fatal. So, in King v. Pippet,\\ the word if, in setting forth I1 1 Term Rep 
a precept, was omitted, but it was held not to be a fatal vari- ; 
ance. 

All writing consists of certain characters, which have certain 
powers ; and many contractions, by common consent, have the 
same force and meaning as the words contracted. Abbrevia- 
tions are not held to be variances ; *as reicevd, in an indict- [ * 17 J 
ment, was held by the twelve judges in England, an abbrevia- 
tion, and that the jury might read it received,^ The jury might y^^^y-j^S^ 
consider U. States as an abbreviation of United States, especially '^^ *' 
if there was usage to warrant it. In a late proclamation of the 
President of the United States, and in various pubUc documents, 
we find the words U States used for United States. 

2. Then is this action sustainable^ or was the defendant jus- 
tified in the publication ? Precedents of declarations for similar 
libels may be found in Modern Entries.ff To support an action ^^^ ^"^ 
for a Ubel, there must be malice^ express or implied. In most 
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NEW-YORK, cases, the malice must be implied. Malice is a settled and 
^!^!f^l^ deliberate design to injure another. What excuse or justifica- 
tion does the defendant offer, to repel the presumption of 
nialice ? That the writing was published by him, as a chairma^^ 
of a public meeting of electors, convened for the purpose of 
deciding on a proper candidate for the office of governor. 
Where a party means to rely on his character or situation, as 

t Sound. 131. an excuse or justification, he ought to plead itf So, where 

(3f,) ' * the defendant relies on the publication having been made in 

the course of judicial proceedings, he must plead the matter 

1 2 Burr, 807. specially. J If no such excuse or justification exists, there can 
be no doubt that the action is maintainable. If the defend- 

« ^ str, 1200. ant relies on matter extrinsic, he ought to plead it.^ 

^0 ns. Rep. g^^ j^^ ^j^^ defendant, in fact, given in evidence sufficient 
matter of excuse or justification ? He has offered no evidence 
of the truth of the charges against the plaintiff. He does not 
even pretend that he was misinformed, or that he believed them 
to be true. . The address is not entirely of a political nature, 
nor does it express mere opinion. It contains distinct and posi- 
tive charges of a criminal nature. The falsehood of these ac- 
cusations must be presumed, until the truth of them is proved. 

I * 18 ] *But the falsehood of the charge is admitted by the pleadings; 
and it stands on the record, that the defendant has published 
false iand injurious charges against the plaintiff. How then is 
he justified by the occasion 1 

Let us examine the cases in which it has been held, that the 
occasion may justify words, for which an action could otherwise 
be maintained. Where words are spoken from pity and con- 
cern for the object of them, no action lies, because there is no 

K I Lev.dz. malice. II Another class of cases is, where words are spoken 
by way of advice, or in answer to an inquiry as to the character 

n 1 Term Rep. of a scrvant.H In those cases, the words were not published 

*^^' to the world at large, but spoken only to the person making 

the inquiry^ 

There are other cases relating to words spoken, or writings, 
in the course of judicial proceedings, in courts, or before per- 
sons acting quasi courts. There the defendant is justified from 
the necessity of the case. As if words be spoken by an advo- 
cate, in the legal and necessary exercise of his profession, no 
action lies ; but if counsel will unnecessarily and wantonly go 
out of the path of their professional duty, to asperse the charac- 

n Cro. J«.90. ter of another, an action lies.t;t The ground on which courts 
in similar cases have proceeded is, that the words were spoken 
before a tribunal competent to correct the matter of complaint, 
or to redress the grievance. But the address in the present 
case was to the world, not to the court for the trial of impeach- 
ments. 

The proposition atteTpnteS to be maintained by the, other 
side, IS, that electors may «ieet together for the purpose of can- 
vassing the qualifications of candidates for public offices, and 
18 
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publiish to the world what they think of them, provided there NEW. YORK, 
is no express malice. There is no evidence that the defendant, ^°^' ^^^' 
or any other person present at the meeting, except Van fVyck, 
was an *ef1ector. But admitting that all tlie personis present at 
the meeting were eleictors, does it follow that a man who offers 
himself, or is held up by his friends, as a candidate for a pnbltc 
o^Ioo is JO lo«e t)»nt r»»^oi3«lico which trre law affords to the 
meanest citizen i tnat ne is to* be cotisidered as an outlaw ? as 
a mark to be shot at, or to be held up to pubHc scorn and 
derision ? 

On this point, the court must decide according to the com- 
mon law. If we look into the cases decided by the Engluh 
courts, no authority is to be found to support the proposition 
contended for by the other side. In How v. Prinn,\ the words 1 2 Balk, 694. 
were spoken of a plaintiff who intended to stand candidate as 
a knight of the shire to serve in parliament, yet that was not 
suggested as a matter of excuse, and the action was held main- 
tainable. The Case of Clayes v. Rowe,X was ailso that of a can- 1 3 Lev, so. 
didate for member of parliament, yet that circumstance was not 
mentioned by way of justiflcatiofi,'btft seemed to be considered 
rather as jtn aggravation. In, the case of Onslow v. Horne,^ J ^w^w' 7so 
the slanderous words were spoken by the defendant at a meet- s. c' 
ing of the electors of the cotinty, qtialified to vote for the elec- 
tion of menibers of parliament, for the purpose of instructing 
the plaintiff and another, who were I'epreSetitktiVes of the coun 
ty in parliament. The defendant was a man of talents, pos- 
sessed of great political information, a cdilspicubUs and zealous 
advocate for liberty, and well instructed in all the rights and 
privileges df British freedom ; yet we do not firid a hint of any 
such privilege of an elector, as that how claimed by the present 
defendant. It is well known that the members df the British 
parliament are elected by the people. If, then, these actions 
for slander have been brought there for a long series of years, 
in regard to members of the hbuse of commons, and no such 
excuse has been set up, the court may Weill *c6ncitide, that the [ * 20 ] 
common law knows of no such justification. 

But in a recent airid analogous case, that of Hnrwood v. Sir 
Jacob AstUy^^ xh the Court of C. B. in England, we find the n 4 Bot. */»«// 
counsel for the defendant taking almost the safile ground of "^ 1 2v: s 
defence, as that assumed by the defeiidaritV counsel in the case 
now before the court. But Sir James Mamfield, without hearing 
the plaintiff's counsel, decided, that " if the Words be actionable 
in themselves, it is quite immaterial whether they were spoken 
of the plaintiff, as a candidate or not." " It seems," he ob- 
serves, "to be supposed, that the Situation of a candidate for 
parliament is such as to make ft lawfiil for feny mah to say any 
thing of him. To that proposition I cannot assiefnt ; nor is it 
to be collected from any 6f the cases whi<ih have been cited. 
It would be a strange doctrine indeed, that when a mah stands 
for the mo^t honorable situation in the coimtiiy, any person may 
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NEW-YORK, accuse him of any imaginable crime with impunity." This 
^J^w uosi^Jwio^s opinion of the Court of C. B. was afterwards affirmed 
Fa¥'tns in the house of lords. 

In the case of The People v. Croswell, argued in this court, 
in February term, 1804, by very learned and able counsel, the 
defence now set up was never thought of Croswell was an 
elector, and made his publication, no doubt, with the patriotic 
intention of enlightening the body of electors, as to the charac- 
ter of the President of the United States, It seems to have 
been reserved for the ingenuity of the counsel of Harwood, in 
England, and the defendant's counsel here, to suggest this new 
doctrine for the first time. 

It is the undoubted right of the people to assemble together 
to discuss public measures, and the qualifications of candidates 
for public office. They may freely speak and publish the 
truth, and the whole truth : but this cannot authorize them to 

I *21 ] publish falsehoods and *atrocious libels concerning public can- 
didates. Political meetings are not to be sanctuaries for libel- 
lers and slanderers, from whence they may issue their calumnies 
with impunity. The counsel for the defendant, aware of the 
odious nature of their proposition, qualify it by saying, that the 
publishers are liable to an action, in case of express malice. But 
what stronger evidence of malice can there be than the delib- 
erate publication of a falsehood ? a settled design to injure and 
destroy the character of another ? It is admitted in one of the 
affidavits read in evidence, that the object of the publication 
was to influence the election ; and how was the election to be 
influenced, but by depreciating or destroying the character 
of the opposing candidate ? The constitution, which secures 
the freedom of elections, does not warrant the publication of 
falsehoods. Information to the electors, implies truth and cer- 
tainty, honest and correct information. Malice, in all cases 
like the present, must necessarily be proved by overt acts. No 
man will have the frontless assurance to avow his malicious in- 
tent. Patriotic pretences will never be wandnff, at all political 
meetings, to disguise the design to destroy «ucn public men as 
are obnoxious to them. The history of republics, ancient and 
modern, afibrds us dreadful examples and most instructive les- 
sons on this subject. 

The legislature, in the act for regulating elections, (24 Sess. 
c. 10. s. 17.) evince a disposition to guard them from undue 
influence, by prohibiting bribery, menace, or any other corrupt 
means or device, directly or indirectly, to influence an elec- 
tor, (a) They intended that the sufirages ©f the people should 
be, as far as possible, free and unbiassed. 

Again ; the meeting at Mariling*s was not a constitutiona} 
meeting of the people. Our political constitution acknowl 
edges no political meetings of the people, except at the polls . 
where the electors meet for the purpose of giving their votes. 

, *22 ] '^It is said, that the people are the masters, and the governoti 

20 (a) 1 Rev. Stat, 149. 



OF THE STATE OF NEW-YORK. 22 

or representatives, are their servants ; and the case of Weathers- new-york 
ton V. Hawkinsj-f has been cited on the ground of a supposed vjjjllllj^'' 
analogy. The people, it is true, in their political capacity, Lewis 
constitute the supreme and sovereign power of the state ; and „^- 
may, in that view, be justly considered as the sovereign or ^ j ^erm Rep 
master. But when do the people appear and act in this sove- no. 
reign capacity ? Only when they meet to elect their representa- 
tives. Who are the people ? The great body of electors. 
But any assemblage of citizens, whether electors or not, for the 
purpose of promoting the election of a particular candidate, 
and of influencing the electors to vote for their favorite, is 
not the people, or sovereign in this constitutional sense. It 
would be a most dangerous doctrine, and productive of the 
greatest licentiousness, if such meetings were to be considered 
as the people^ and possessing the attributes and immunities of 
sovereignty. The defendant and his friends are respectable 
men ; and all those who assembled at Martling^s may have 
been respectable men', but other men, less respectable, may 
assemble, (for bad men throng to such meetings,) and call 
themselves the people. But the situation of public magistrates, 
and public candidates, would he deplorable, indeed, if the law 
afforded them no protection against the slanders uttered by 
«uch meetings. Individuals may be restrained by shame, fear, 
or personal considerations ; but an assembly will not be influ- 
enced by such motives, A multitude never blush. While, 
therefore, the right of the people to assemble and discuss public 
measures, and the merits of candidates for public offices, is 
held sacred, the law should be careful to guard against the 
abuse of this privilege. 

T. A. Emmet, in reply. 1. I admit, that on a demurrer to 
efvidence, no objection can be made to the *pleadings. But a [ * 23 J 
libel must always be set forth according to the tenor, and not 
according to the purport or sense ; and the declaration in the 
present case is according to the tenor. 

In the case of the Kins: v. PoweLf it was held that the 1 2 w^. Black, 
words, " as follows, to wit," was an averment of the tenor. 
Now, tenor imports the same words, or an exact transcript of 
the libel. J Identity of sense is not sufficient; there must be t3 Balk. MT. 
an identity of words. As the libel or subject matter of the 
suit, is to be construed by the court, it is essential that it 
should be set forth verbatim. 

The case of The King v. DraJce,^ is a mere obiter dictum of |^^ ^t^'s^ 
Lord Holt; and it was a criminal case. I have searched all 660. ' 
the Latin entries for precedents, and I find only two, in Rob- 
inson^s entries. Wentworth^^^ in his collection of pleadings, l|Vol. 8. 30J. 
directs that the libel should be set out verbatim, as the smallest 
variance would be fatal. In Zenobio v. Axtell,^ which was ^s Term Rep 
an action for a libel in the French language, it was held that a ^^^ 
translation was not sufficient, but the original words must be 
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NEW-YORK, set forth. In the case of The King v. Wilkes,^ on the appK- 
y,^^^.!^^^^ catipn of Uie attorney general,- Lord Mansfield ordered the 
Lewis record to be amended by striking out the word '' purport," and 
p^^ inserting the word tenor. The libel, in this case, having been 
\^BwT,)tJbn. ^^^ f^^^ according to the t^nor, the paper produced must be 
2 Leach, 753. according to the tenor. Any verbal mistake or variance is 
fatal. The mistake of a letter wtH not be fiital, unless it makes 
another word. Abbreviations ar^ allowed, where the word 
1 2 x«ac/i, 933. intended cannot be mistaken.;^ The case of Rex v. Beach 
CrSwn^ circ ^^ ^^ indictment for perjury, in which it was not necessary 
Cofftp. 566.672. to set out the matter according to tenor. In that case Lord 
Mansfield said, that the jury might read underwood as under- 
stood; but with submission to his lordship, I cannot conceive 
[ * 24 ] how the jury *were to read the record at all, or what they 
had to do with it. Sed nonnunqtbom bonm dormitat Homerus. 
The case of the King v. Hart was that of an indictment, and 
the paper was set forth according to its tenor ; the abbreviation 
could not well be mistaken. But the letter II may stand for 
many other words, besides United, as, for example, unhinged, 
unfortunate or ui^ihappy. 

2. There is no evidence of a publication by the defendant. 
It is said, that the court, on a demurrer to evidence, are to 
infer every thing which the jury might possibly have inferred. 
This is an extravagant extension of what I conceive to be the 
true rule ; which is, that every inference which the jury could 
reasonably have drawn from the evidence, may be deduced by 
the court. If the court will set aside a verdict as against evi- 
dence, because the jury have made an inference not warranted 
by the evidence, why will they not exercise the same power as 
to inference, on a demurrer to evidence ? 

Again ; the evidence does not support the second count in 
the declaration. The allegation that the defendant wpote the 
Kfeel, is a material averment, and ought to have been proved. 
The defendant's affidavit admits nothing, except his being a 
chairman of the meeting. He does not state that he assented 
to the resolutions. His situation precluded him from express- 
ing any opinion or voting on the question ; he was silent and 
passive. A libel, as Lord Coke observes, is published tra- 
i 5 Cc. 126. ditione, cantilenis aut verbis,^ Suppose the address had been 
read, and had then been negatived by the meeting, would this 
have been a publication of the libel ? Suppose the defendant 
had laughed at it and approved it, but the meeting had rejected 
it, would the defendant have been liable for publishing the 
libel ? But there is no evidence that he either read or assented 
to it. He hetd no control over the meeting ; and he ought not 
to be mg|de liable for the acts of others. The defendant, by his 
[ * 25 ] reference to the ^affidavit of Mr. Van Wyck, adopts it only in 
regard to what passed at the meeting. There is nothing in 
that affidavit which brings the fact of publication home to the 
defen<kint. There is no evideiK^e of &ny act done dler ilt^ 
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mee ing.. It is said merely, that the address was ordered to be new-TORK, 
published ; not that it was in fact pubUshed ; and for aught ^°^' *®^* 
that appears on the record, that order may have been revoked. 
The doctrine contended for by the counsel for the plaintifT, is 
new and dangerous; its tendency is to prevent all public 
meetings ; for no man will dare to be a chairman, or preside 
at such meetings, if he is to be answerable, civilly, for all their 
acts. There is no proof of any publication by the defendant, 
at the meeting, nor of any act done by him after the meeting ; 
and his affidavit being in the course of judicial proceeding, is 
admitted not to amount to a pubUcation. 
• 3. There can be no inference of malice in this case ; for the 
jury had no right to make the inference. In an action for a 
libel, if the plaintiff proves the publication only, he must have 
a verdict ; because the law infers mahce. In the case of The 
King V. Oneby^-f in the Court of Kmg*s, Benchy all the judges t2 hd,Raym 
agreed to the proposition, that the court are judges of the stra. 766. s 
malice, not the jury. Malice and maliciously are terms of law; St. 7V. 14 
and in the legal sense, always exclude a just cause. J ^ymAdu. 

To make out malice in the defendant, the court must decide |J^v ^^ 
that the meeting and the publication were, in the language of q^, ^^ 
Chief Justice Parker, without just cause. 

But it is said-, that falsehood evinces malice. I deny that 
the falsehood of the charges is admitted on the record. It is 
Bot a demurrer to the declaration, but merely to the evidence. 
The falsehood was at issue between the parties. The demur- 
rer to the evidence neither admits, nor denies the falsehood. 
Falsehood or not, is a question of fdet ; and the court cannot 
infer falsehood. *In England, it does not "seem to be clearly [ * 26 ] 
settled, whether, in an action for a libel, the defendant can 
give in evidence, the truth of the defe^matory paper, in justifi- 
cation.<§» But the better opinion seems to be, that the truth ^Seiwyn'a N. 
may be pleaded in justification. If the word falsely be left 4 J^^; °**^^; 
out of a declaration for a hbel, it will be good.|| Then the 466. Libel, (A. 
falsehood could not be a matter in issue. It cannot be said, A ^^^^ j^ 
therefore, that a demurrer to evidence admits the falsehood. *. 
But it is contended that the circumstances on which the de* 
fendant relies for justification ought to have been specially 
pleaded; and the case of LaJcer, King, ThRS been cited in ^isaumisi 
Bupport of that position. But the note^of Serjeant Williams 
is expressly the contrary. He says, " when the defendant ad- 
mits the publishing or speaking of the libel or words as stated, 
but justifies so doing, because they are true, he must plead 
this matter specially." "But where the defence is, that the 
libel or words were published or spoken, not in the malicious 
sense imputed by the declaration, but in an innocent sense, or 
upon an occasion which warranted the publication, this mat- 
ter may be given in evidence under the general issue." Where 
there is no evidence of express malice, nor of any circumstances 
from which malice can be inferred, the mode and manner of 
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NEW-YORK, publication or speaking cannot afford the leeal inference of 

^^i::;^ malice. . . . 

Lewis Every case in England, in which this question has been 

raised, has been either on a motion in arrest of judgment, or in 
error. On a motion in arrest of judgment, there is a verdict 
of the jury ; and I do not deny, that if express mahce is proved, 
this action is maintained ; and after a verdict, the court will be 
bound to infer proof of express malice. 

If the doctrine for which I contend is pregnant with all the 
mischiefs which have been described, it is remarkable that the 

I * 27 ] judges in England should have avoided deciding *so important 
and interesting a question, when presented to their considera- 
tion. In the case of Onslow y. Home, as reported by Sir 
William Blackstoney the third proposition laid down by the 
defendant's counsel, was, that " if the words were actionable 
in themselves^ the occasion of speaking them would excuse 
them, being at a public county-meeting, where freedom of de 
bate was necessary.'^ And Chief Justice De Grey, on dehver 
ing the opinion of the court, says, " we shall give no opinion, 
how far such an occasion, as the meeting stated in the declara- 
tion, would or would not, justify speaking such words, as would 
be otherwise clear Ij^ actionable." The case of Harwood v. 
Asiley came up on a writ of error, from a judgment of the King's 
Bench, to the Exchequer- Chamber ; an<} it is to be inferred, that 
the malice was proved. The accusation was of a most atro- 
cious crime. The case of Blanchard v. Thome, decided a 
the last session of the Court of Errors, came up on a bill of 
exceptions, and the opinion of the court was, that it was incum- 
bent on the plaintiff to prove express mahce, to demonstrate" 
that an evil intention existed, to show that the writing com- 
plained of was entirely false and malicious ; though no posi- 
tive opinion was given, whether mahce was a question of law 
for the decision of the court only, or a question of fact to be 
determined by the jury. 

I contend, then, that the circumstances in the present case 
do not afford any legal inference of malice. The meeting was 
lawful. At an unlawful assembly, every person is answerable 
for what is done ; but at a lawful meeting, each person present 
is answerable only for his own acts. To make out malice, the 
court must decide that the meeting was, in itself, unlawful. But 
is it illegal for a person, at such a meeting, to express iiis opin- 
ion ? It is said, that pubhc assemblies may speak the truth ; 
and so may the meanest man in the street. The concession 

I * :28 ^ grants nothing. May not citizens, assembled *for the purpose 
of discussing the merits of pubhc candidates for office, speak 
their opinion of the acts of a particular candidate, alleged to 
have been done at a distance, but under the responsibihty of 
proving the truth of the facts in a (iourt of justice ? It is ad- 
mitted, that where a person speaks without cause, he must be 
responsible for the truth. But truth or falsehood, is not the 
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distinction as to what may be said at a public meeting. It is 1)IEW-yor&, 
the malice, or evil intention, which can alone render a person v^^2Z^\2^V^ 
liable to an action for what is said on such occasions. There Lewis 
being a just cause or necessity for speaking, the falsehood of p^* 
what is said, lays no foundation for an action, unless malice 
also be shown : And this malice must be brought home to the 
defendant. If one man should maliciously say or propose any 
thing at a public meeting, another who may be present, with 
very innocent intentions, ought not to be answerable for the 
malice of his neighbor. 

Thompson, J., delivered the opinion of the court. This 
case comes before the court, on a demurrer to the evidence. 
The first question raised, relates to a variance between the libel 
set out in the declaration, and the one given in evidence upon 
the trial. In the former, the letter J7. connected with States, 
is used ; and in the latter, it is United States, It is to be ob- 
served, in the first place, that upon a demurrer to evidence, no 
question can arise as to the admissibility of the evidence. 
That objection must come up either upon a bill of exceptions, or 
on a motion for a new trial. The evidence having been admitted, 
and, as we are now to presume, without objection, the ques- 
tion how far it conduced to the proof of the charge contained 
in the declaration, belonged properly to the jury. But the de- 
fendant having chosen, by demurring to the evidence, to sub- 
stitute the court in the place of the jury, every thing which 
the jury *might reasonably infer from the evidence demurred [ * 29 ] 
to, is to be considered as admitted. The language of adjudged 
cases on this subject, both in our own and the English courts, 
is very strong, to show the court will be extremely liberal in 
their inferences, where the party, by demurring, will take the 
cause from the jury. (2 Caines, 134. 1 Johns, Rep. 243. 
Doug. 119. 2 tL Bl 208.) Would the jury then have been 
warranted in reading U, States, United States, by considering 
U, as an abbreviation of United, or might not the 17. be re- 
jected, as surplusage, and the sense and meaning of the sen- 
tence remain the same ? That part of the libel in which these 
words occur reads thus : " In refusing to afford a tribute of 
just approbation to the President of these United States, at an ' 

important crisis of our national affairs." 

Was this question to be determined by the i^ules of plain 
common sense, abstracted from any technical nicety, a doubt 
would not be entertained on the subject. I am far, however, 
from wishing to overleap the boundaries prescribed by adjudged 
cases, or relaxing what may once have been considered as the 
rule on this subject, any further than is consistent with perfect 
safety, and .a due regard to the advancement of justice. Nor 
do I apprehend that it i^ requisite to go further than has already 
been done in England, in order to overrule this objection. A 
recurrence to the cases in the books becomes necessary for the 
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MEW-YORK, purpose of seeing the progress of the rule now undei consid- 
Nov.1809. eration. And I think I am warranted in this preliminary 
remark, that courts have lately been less strict and scrupulous 
on this subject than formerly. In Parker's case, {Hutton^ 56.) 
the word indicari was written for indictari, and held fatal. In 
Turvili V. Aymworthy (2 Lord Raym! 1515. Sira. 787.) the 
word Austrialia was written instead of Australia, in the de- 
scription of a corporation, and it was held a fatal variance ; 

[ * 30 ] and the court said it would not answer *to reject the word as 
surplusage, as it would make a different corporation. In the 
case of The Queen v. Drake y ( 2 Salk, 660.) in reciting the 
libel, the word nor was written for not ; and this was deemed 
bad on a special verdict ; because nor was different firom 7iot, 
both in grammar and sense. And Pewys, J., said, literal omis- 
sions would be fetal, where a letter omitted or changed, made 
another word ; otherwise, where the word remained the same. 
The case of The King v. Beach, (Couyp. 229.) was a motion 
in arrest of judgment, in a case of perjury, for a variance be- 
tween the indictment and affidavit ; the word understood being 
written undertood; and Lord Mansjield, in giving the judg- 
ment of the court, said, " we have looked into all the cases 
upon the subject, some of which go to a great degree of nicety 
indeed; particularly in the case in Hutton, where indicari was 
written for indictari; but that case, he observes, is shaken by 
the doctrine laid down in tiawkins ; the true distinction was 
that taken in the case of The Queen v. Drake, that where the 
omission or addition of a letter does not change the word, so 
as to make it another word, the variance is not material." He 
adds, that ^^ a greater strictness is required in criminal prosecu- 
tions than in civil cases; but this is a case where the matter 
has been fairly tried ; and the jury were right in reading the 
word understood,'^ Upon what principle could the court or 
jury read the word undertood for understood 7 Upon no other, 
certainly, than because by looking at the context, the obvious 
sense and meaning of the sentence required it. Supposing 
this combination of letters, undertood, (making no word known 
in the English language,) should be presented to a person, and 
he asked what the writer must have meant by it ; would it be 
obvious that the letter s was omitted, and that understood was 
the word intended ; or would it not be rather more reasonable 
to suppose that the final d had been substituted for k, and that 

[ * 31 ] the wotd intended was undertook 1 *This case, {The King v. 
Beach,) then, must be considered as overruling the cases 
of Parker, and of Turvili v. Aynsworth, before referred to ; 
and as adopting these positions, that the variance is a proper 
subject for the jury to determine; and that the sense and 
meaning of the term used, is to be ascertained by a reference 
to the context. The case of The King v. Hart, (1 Leach^ 
172.) was for forging an order ; and in setting it out in the in 
dictment, the word received was written at full length, received; 
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in the order produced in evideacie, H a|»pe{ired to be reiccD^d, NEW-youk:, 
both abbreviated, and the letters traQsp^ised. It wa3 left to ^**^'* ^^^''' 
the jury to coxisider, whether they thought the two words im- 
ported one aud the same thijig. The priso^eif w^s convicted ; 
but jud^nent respited for Hhe opuxiw of all the judges, who 
determined it to be a proper question for the jury ; and that cojor 
sidering it an abbreviation, if it n^eant only the sam^ word as 
that used in the indictment, k would not vitiate, for it couki 
then only mean the same tlnng. This case authorizes the 
conclusion, that where the variance con^i^ts in an abbreviation, 
and the jury consider it as meaning the same thing as the 
word in the indictment, it is immaterial. The case of The 
ISng V. ikfay, (1 Leachy 227.) was an indictment for perjury, 
which in reciting that p!EU*t of an indictment for an assault and 
battery, where it is aHeged, that his life wa? greatly despaired 
of, the word de^pmred was entirely omitted ; and BuMer, J., 
overruled the objection of a variance. A rule was obtained 
in the Court of King'^ Bench, to show cause why the verdict 
should not be set aside, and a judgment of acquittal entered ; 
bnt it was afterwards abandoned without e;speriment. The 
King V, Lookup, (cited 1 Term Rep, 240.) was an indictment 
for perjury. The objection was, that the indictment stated 
the bill in chancery to be directed *' to Robert Lord ifcn^ey," 
de.c. whereas it was diirected to " Sir Robert iCew/ey, kn^ht,** 
&c. and the objection was overruled. *The inference that I [ * 32 ] 
have drawn from the case of The Kingy. B>ea^h, that you may 
look at the context, in order to judge of the materiality of the 
variance, is warranted by a variety of other cases to be found 
in the books. (Boug. 194. note. 2 Hawk. P. C. 340. 61&. 
notes. 2 MNnUy's Ev. 519. and eases there cited.) 

I have thus briefly referred to some of the leading cases on 
this subject, which show, as I conceive, a progressive relaxa- 
tion of what Lord Mamjield called the great degree of nicety 
to which this rule was once carried. If the principles con- 
tained in the more modern decisiions, are applied to the case 
before us, I think they are amply sufficient to warrant us in 
saying, that the variance is immaterial ; and that the letter U. 
when taken with the context, means precisely the same thing 
as the word United. It is a common and well-understood ab- 
breviation. Whether an abbreviation consists of one letter or 
of several, cannot, in principle, make any difference ; the true 
question is, whether the abbreviation in the declaration means 
the same word as that used in the libel; if so, it falls within 
the rule adopted in the case of The King v. Hart. If the 
letter U. standing as it does, is senseless, without some other 
letter added, whether one or more letters be added, cannot be 
material, if they are such as the sense and context necessarily 
imply ; and then it falls within the case of The King v. Beach. 
If the letter U. should be considered as altogether rejected, it 
would not be taking greater liberty, to supply, by intendment, 
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NEW-YORK, the word United, than was done in the case of The King v. 
1 ov. 1 May, where the word despaired was supplied by intendment 

The U. may be rejected altogether, and the sense 'and mean* 
ing of the libel remain the same. The President of these 
States, when read with the context, means precisely the same 
thing as the President of these United States. (1 Term Rep. 

\ * 33 ] 235. and cases there cited.) Suppose the *variance was in 
using the- word and, instead of the character {fy) frequently 
used for it, can it be pretendfed that this would be. fatal? I 
presume not. And why ? Because it is a representation of the 
same thing. The objection, therefore, in my opinion, ought 
not to prevail. 

2. It is objected, in the second place, that there is not suffi- 
cient evidence of a publication. This appears to me also 
untenable. The reading of the Kbel in court, on the occasion 
referred to in the affidavits set forth, is not the publication 
complained of These affidavits, and the copy of the address 
annexed, were only introduced to show that the defendant ad- 
mitted a previous publication ; and if they do not afford evi- 
dence of that fact, no publication was shown. The defendant 
in his affidavit, admits he v^as chairman of the meeting where 
the address was adopted ; and, after detailing some facts, he 
says, that as to the other matters in relation to the said meet- 
ing, he believes they are truly stated in the affidavit of Van 
Wyck. The defendant thereby adopts Van WycVs affidavit 
as his own ; and we are to judge of the evidence therein con- 
tained, precisely as if the defendant had sworn to it. This 
affidavit admits, that the address was unanimously agreed to, 
and ordered to be published. The defendant, being chairman, 
was of course one of the meeting : he therefore ordered it to 
be published. The address produced in court was a copy; 
there must, of necessity, have been at least one other in exist- 
ence. It appears, upon the face of the address, to have been 
printed by James Cheetham, and to be an address to the re- 
publican citizens, throughout the state of New-York; and that 
it was unanimously agreed to, and ordered to be published, 
and the defendant's name, as chairman, was annexed. It is 
admitted, the address was intended to have an influence on 
the election, which object could not be answered, unless it was 

[ * 34 ] published. *The defendant declares, that in agreeing to and 
in publishing the address^ (not the copy produced in court,) 
he considered himself as exercising the right of an elector, to 
consider of and communicate information respecting the quali- 
fications of a candidate for an elective office, and not with a 
view to interfere with the administration of justice. Here ap- 
pears to me to be an unqualified admission of the publication. 
He speaks of its having been already done, and assigns his 
reasons for so doing. It is nothing more nor less than a con- 
fession of, and an attempt to justify the publication. Can it be 
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doubted, that these facts and circumstances tended to show NEW-york 
an admission of a publication ? vJ!^!f?^ 

If the defendant had expressly acknowledged, that he had 
pubUshed a libel, of the tenor of the one set forth in the dec- 
laration, it would unquestionably have been sufficient ; and if 
the evidence offered would have warranted the jury in draw- 
ing the inference of such an acknowledgment, the same con- 
clusion must follow; and whatever the jury might infer, the 
court are bound to infer. The. communication of a hbel to 
any one person is a publication, in the eye of the law. Thus 
we find it laid down in LamVs case, (9 Co, 59.) and repeatedly 
recognized, in subsequent cases, that if he who hath either 
read a Hbel himself, or heard it read by another, do afterwards 
maliciously read or repeat any part of it in the presence of 
others, or lend or show it to another, he is guilty of an unlaw- 
ful publication of it. (Moore, 813. 4 Bac. Abr. 458. 1 Hawk. 
F. C b. 1. c. 73. s. 8.) To apply this rule, then, to the facts 
appearing on the record. The defendant, as one of the meet- 
ing, adopted the address, and ordered it to be published. It 
was aflerwards printed by James Cheetham, Here was a pub- 
lication to him at least. Again, in the case of The King v. 
Bear, (2 Salk, 419. 1 Ld. Maym, 416.) it is laid down, that 
when a libel appears under a man's own hand-writing, it is, 
prima facie, evidence of *his being the author. The defend- [ * 35 
ant's name appears to the copy of the libel, the original of 
which he admits he ordered to b^ published. His name must 
be presumed to have been put to the original, by him or by 
his direction. The sale of a libel by a servant in a shop, has 
been held, prima facie, evidence of a publication by the master 
(5 Burr, 2688.) And the giving of a bond to the 'stamp-office, 
for the duties on the advertisements in a newspaper, and occa- 
sionally applying at the stamp-office respecting the duties, was 
held sufficient to charge such person with being the publisher. 
(4 Term Rep, 126.) If such circumstances are sufficient evi- 
dence of publication, how can it be pretended, that where the 
defendant's name appears to the libel, and he admits that he had 
ordered it to be published, and that it had actually been print- 
ed, yet still there was no pubUcation. It appears to me, that 
the facts spread upon this record afford irresistible evidence 
that the defendant had acknowledged the publication of the 
libel. (2 M Natty, 642.) 

, 3. The third question raised is, that there is no evidence of 
express or implied malice. 

Where the act is in itself unlawful, the proof of justification 
or excuse lies on the defendant ; and on failure thereof, the 
law implies a criminal intent: (5 Burr. 2667. 4 Term Rep. 
127.) If a libel contains an imputation of a crime, or is ac- 
tionable, without showing special dame^e, malice is, prima 
facie, implied ; and if the defendant claims to be exonerated, 
on <he ground of want of malice, it lies with him to show it 
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NEW-YORK, was published under such circumstances, as to rebut this pi^ 
Nov. 1809. sumption of law. (1 Term Rep. 110.) The manner and 
occasion of the publication have been relied on for this pur- 
pose, and in justification of the libel. It has not been pre- 
tenided but that the address in question would be libellous, if 
considered as the act of an individual ; but its being the act of 

[ * 36 ] a public meeting, of which the defendant was a member, *atid 
the publication being against a candidate for a public office, 
have been strenuously urged as affording a complete justifica- 
tion. The doctrine contended for by the defendant's counsel, 
results in the position, that every publication, ushered forth un- 
der the sanction of a public political meeting, against a candi-* 
date for an elective office, is beyond the reach of legal inquiry. 
To such a proposition I can never yield my assent. Although 
it wks urged by the defendant's counsel, I cannot discover any 
analogy whatever between the proceedings of such meetings, 
and those of courts of justice, or any other organized tribunals 
known in our law, for the redress of grievances. That elect- 
ors should haVe a right to assemble, and freely and openly to 
examine the fitness and qualifications of candida;te6 for public 
offices, and communicate their opinions to others, is a position 
to which I most cordially accede. But there is a wide differ- 
ence between this ^privilege, and a right irresponsibly to charge 
a candidate with direct, specific and unfounded crimes. It 
would, in my judgment, be a monstrous doctrine to establish, 
that when a man becomes a ^candidate for an elective office, 
he thereby gives to others a right to accuse him of any imagi- 
nable crimes, with impunity. Candidates have rights, as well 
as electors ; s(nd those rights and privileges must be so guarded 
and protected, as to harmonize one With the other. If one 
hundred or one thousand men, when assembled together, 
undertake to charge a man with specific Crimes, I see no rea- 
son why it should be les^ criminal than if each one should do 
it individually, at different times and places. All that is re- 
quired, in the one case or the other, is, not to transcend the 
bounds of truth. If a man has committed a crime, any one 
has a right to charge him with it, and is iiot responsible for 
the accusation ; and can any one wish for more latitude than 
this ? Can it be claimed as k privilege to accuse, ad libitum, a 

[ * 37 ] candidate with the *most base and detestable crimes ? There 
is nothing upon the record showing the least foundation or 
pretence for the charges. The accusations, then, being false, 
the prima facie presumption of law is, that the publication was 
malicious ; and the pircumstance of the defendant being asso- 
ciated with others, does not, per se, rebut this presumption. 
How far this circumstance ought to affect the measure of dam- 
ages, is a question not arising on the record. It may, in some 
casesy mitigate, in others etxhance them. Every case must 
necessarily, from the nature of the action, depend on its own 
dircunistarices, which are to be submitted to the so jnd discre- 
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lion of the jury. It is difficult, and perhaps impracticable, to NEW-yoRK, 
prescribe any general rule on the subject. We mean, there- vJJ^I;J2^[. 
fore, to confine ourselves to the questions before us ; aind upon Kilburh 
the last point only say, that the facts appearing upon the -.. Y- 
record do not amount to a justification of the libel. oodwortk 

The plaintiff must accordingly have judgment. 

Judgment for the plaintiff. 



KiLBURN against Woodworth, 

THIS was an action of debt, on a judgment recovered in the ^" *J^»°" ^^' 
Court of Common Pleas of the county of Lenox, in the state ?ained^ in"tl5s 
of Massachusetts, in April, 1801, for 118 dollars and 40 cents, statconaju^g- 
There was also a count on a muiuatus. The defendant pleaded S^" i^a^u^ 
nil debet «5«*; »° a° ac- 

At the trial, the plaintiff produced an exemplification of the ced by*^ an*at- 
record of the judgment. The defendant's counsel objected to tacj™>ent . of 
its admission as evidence, and offered to prove by parol, that fny ^' ^swwl 
at the time the first process was served in Massachusetts, the summons or ac- 
defendant was a resident *in this state. This was objected to f * 38 1 
on the part of the plaintiff, but admitted by the* chief justice, the defendant: 

The defendant then proved, that in May^ 1800, he sold his at"1he'*^Urar"/ 
house, &c. to the plaintiff, and removed with part of his goods, issuing the at- 
&c. into the county of Seneca, in this state, where he purchased J.**:)j{"®"^' ^j.* 
a farm, on which he settled, cleared and cultivated a part, and state, (a) 
built a house ; that he was assessed and paid taxes in the town in 
1800, and had not beeti in Massaphuseits since his removal into ^^^e^eZ 
this state ; that in October, 1800, he sent one of his sons to i^^p- ^' ^v^ 
Massachusetts, for the rest of his fatoily, who had remained on i9Johks,Rep,dsf 
the farm he had sold to the plaintiff since May, and that his 
son returned with his wife sind two children, and the residue 
of his goods, into the county of Seneca, the latter end of Octo- 
ber, 1800 ; and thstt he did not know of any sutnnions having 
been Served on his wife. It appeared that the suit ^afe com- 
menced by an attachment, which was served by attaching a 
bedstead belonging to the defendant, accompanied with a sufn- 
mons to appear, which had been served on the wife of the de- 
fendant, the day after she left the place in Massachusetts, and 
while on her way to join her husband in Seneca, On this the 
chief justice decided, that the record, offered by the plaintiff, 
was not competent evidence. 

The (Jotmsel for the plaintiff then offered to pirove, that by 
the lawsofMassctchmetts, and the practice of the court in which 
the judgment was rendered, the judgment was regular and valid, 
and would be so considered in Massachusetts, The chief justice 
said, the evidence was unnecessary, it being Ceded by the 
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NEW-YORK, defendant's counsel that the judgment was to be presumed to 

JJ^;[;Jf2L' ^ regular in that state. 
KiLBURN The plaintiff then offered to prove the original demand'; but 

„, ^- there appearing to be no count in the declaration, to which such 

evidence was thought applicable, it was rejected by the judge, 
and the plaintiff was nonsuited. 

A motion was made to set aside the nonsuit, on the follow 
ing grounds : 

[ * 39 ] *1. That the evidence given by the defeiidant was inadmis- 

sible, under the plea, without notice, and' also, because of the 
conclusive nature of the evidence offered by the plaintiff. 

2. The facts, proved by the defendant, did not render the 
, exemplification of the record of the judgment incompetent evi- 
dence. 

3. The plaintiff ought to have been permitted to give evi- 
dence of the original demand, under the count, on the judg- 
ment. 

Whiting,' for the plaintiff. I do not contend that the record 
of the judgment is absolutely conclusive here: but if by the 
laws of Massachusetts, the record would have a certain effect 
there, this court is bound by the law of the United States, to 

S've it the same effect here. If by the laws of Massachusetts, 
e first process is by attachment, and such a mode of service 
is held to be a sufficient notice to the debtor, so that a judg- 
ment so obtained is regular and valid, the court here ought to 
give it the effect of a regular judgment. There is no more im- 
propriety in considering such a service of an attachment as 
notice, than the ordinary mode of proceeding by scire facias 
against bail, or the taking judgment by default, in an action of 
ejectment, against the casual. ejector. A mistaken notion has 
. arisen on this subject, from supposing that this was a proceed- 
ing in rem ; a notion derived from the case of Phelps v. HoIJcer, 
in 1 D aliases Rep, 261. but it is not properly a proceeding in 
rem ; but a mode adopted by the law of Massachusetts, for giv- 
ing notice to the defendant in a suit. 

Again, this defence did not arise out of the issue, nil debet; 
and it being special, notice ought to have been given under the 
plea. Under the plea, the court can only inquire, whether the 
judgment was regularly obtained. 

Still, if the plaintiff failed in supporting his count on the 
judgment, he ought to have been allowed to prove the original 
debt. 

« 
{ *40] ^Henry, contra. 1. The record of a judgment in another 

state, is merely prima facie evidence of a debt ; and if the party 
was not within the jurisdiction of the court, or was not person- 
ally summoned to appear, the record is no evidence at all ; the 
judgment is a nullity. The fourth article of the present con- 
stitution of the United States was intended merely to follow a 
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similar clause in the articles of confederation, by which it Was new-york, 
declared, that " full faith and credit shall be given in each of ^*^' ^^^* 
these states, to the records, acts and judicial proceedings of the Kilbvrn 
courts and magistrates. of every other state ;" and the journals ^• 

of Congress (vol. 3. p. 389.) furnish a contemporaneous expo- 
sition of this article of the confederation ; for on a motion made 
to amend the clause, so as to allow an action of debt to be 
brought in one state on a judgment in another state, the amend- 
ing clause contained a proviso, that the party against whom 
such judgment may have been obtained, had notice in fact of 
the service of the original writ, on which such judgment was 
founded ; thus plainly showing, in the opinion of Congress, that 
an actual notice, or personal summons to the party, was requi- 
site to give the judgment any validity or effect in another state. 
The constitution of the United States, or the act of Congress, 
has not so altered the principles of the common law, as to give 
effect to a judgment obtained without notice. If the defendant 
has received no personal summons or notice, the. judgment 
must be, on general principles of law and justice, irregular 
and void. The meaning of the words of the constitution of the 
United States, and the act of Congress, has been settled by the 
decisions of the courts of several of the states.f 1 1 Caines,AGS 

2, There could be no other plea in this case, than nil debet. 406. see £0 
The plea of nul tiel record would have been improper. The ^ ^<^g- 6; aii«i 
evidence was therefore admissible, under the plea of nil debet, ^p** u^]' '^0^ 

*3. The plaintiff could not have been allowed to prove his o<Sias,3(y2. 
original demand, under his declaration, without a sacrifice of [ *41 J 
all the estabhshed principles on this subject. 



Per Curiam., The nonsuit was properly directed. The de- 
fendant was not a resident of Massachusetts, when the suit was 
commenced ; his domicil was in this state, and being in person 
here, and not within the jurisdiction of the court of Massachu- 
setts, he was not, and could not have been served with process. 
The attachment of an article of his property could not bind him ; 
it could only bind the goods attached, as a proceeding in rem, 
and the judgment obtained by default, in pursuance of such an 
attachment, cannot be the ground here of an action against the 
defendant. To bind a defendant personally by a judgment 
when he was never personally summoned, or had notice of the 
proceeding, would be contrary to the first principles of justice. 
So it was decided in Fisher v. Lane. (3 Wils. 297.) In the 
csLse of Phelps \. Holker, (1 Dallas, 261.) a judgment obtained 
under the like proceeding, was held in Pennsylvania not to be 
binding and conclusive ; and in the case of Kibbe v. Kibbe, 
{Kirhj, 119.) the Supreme Court of Cormecticut went fur- 
ther, and denied operation to a judgment so obtained in Mas^ 
sachusetts. The English courts have established the same rule. 
In Buchanan v. Rucker, (9 East, 192.) the Court of K. B. 
declared that the law would not raise an assumpsit, upon a 
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NEW-YORK, judgment obtained in the island of Tobago, by default, when 

^J|J^]^^J^^ it appeared on the face of the proceedings, that the defendant 

Woods was not in the island, when the suit was commenced ; and that 

J. ^- he had been summoned by nailing a copy of the declaration on 

the court-house door. The court there said that it would have 

made no alteration in the case, if such proceedings were admit 

ted to have been valid by the laws of Tobago. The motion to 

set aside the nonsuit must be denied. 

Judgment of nonsuit. 



I * 42 ] *WooDS against Rowan and Coon, 

dcir" for'°°th^ THIS was an action of debt on a bond, for the penalty. The 
penalty of a bond was given by the defendants, to the plaintiff, as sheriff of 
bond, given the countv of Washington, as security for the liberties of the 

to a shenii, as . •' o ? j 

security for the g^Ol. 

*'^r^^° d ^^® The defendants, after craving oyer of the condition, which is 
m^catus is 'not that Rowau shall remain a true and faithful prisoner, and shall 
agoodpiea.(a) ^Qt depart at any time, or in any wise escape, or go without 
^^^^ ^ the limits of the liberties of the gaol, of the said county, until 
fvarinff^jokns'. discharged by due course of law, pleaded that the said Rowan, 
j^^ure V. ^^ from the date of the said bond, did, and still doth, remain a true 
win, 3 coio.R^. and faithful prisoner in the plaintiff's custody ; and did not, at 
any time, or in any "wise escape, or go without the limits of the 
liberties of said gaol, according to the said condition, to wit, 
at, &c. concluding with a verification. The defendants, then, 
by leave of the court, afler praying oyer, and stating that it was 
read to them as aforesaid, pleaded, secondly, that the said bond 
was, on, &c. at, &c. made and executed, by the defendants, 
to the plaintiff, as sheriff of the county of Washington^ in pur- 
suance of the statute in such case, &c. and for the indemnity 
of the plaintiff, in admitting Rotvan to the liberties of the said 
gaol, who was then a prisoner in the plaintiff's custody, by vir- 
tue, &c. and averred, that the plaintiff has been wholly indem- 
nified by the defendants in the premises ; and has sustained no 
loss or injury in consequence of admitting the said Roivan to 
the liberties of the said gaol, to wit, at, &c. concluding with a 
vtjrification. To the second plea, the plaintiff demurred 

Foot, in support of the demurrer. 

D. Russel, contra. 

I * 43 1 ^Per Curiam. Several exceptions have been taken to this 

plqa ; but there is one wlr^^h must be fatal. It is no answer to 
this action to say, that tl. : plaintiff is not damnified ; the con- 
dition of the bond is, that Rowan shall remain a true and faith- 
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fill prisoner, and shall not depart at any time, or in any wise NEW-YORK, 
escape, or go without the limits of the liberties of the gaol ; the ^^^^^l^J^^^ 
moment he does so, the bond is broken, and a cause of action Jacksom 
arises on the penalty. , How much the plaintiff shall recover on y "jy j^ , 
this bond, for the escape of Roivan, if he has escaped, is a sen. 
distinct question. In effect, the bond given to the sheriff is 
intended as an indemnity, for his liability over to the person at 
whose suit the prisoner is committed'; but technically, the bond 
is not a bond of indemnity ; and as the plea does not answer 
the condition of the bond, it cannot be supported. The court 
do not think it necessary to decide, now, what the plaintiff will 
have a right to recover. There must be judgment for the plain- 
tiff on this demrn^^*^ 

Judgment for the plaintiff. 



Jackson, ex dem. M'Carty, against Van Dalfsen. 

THIS was an action of ejectment for four lots of land, at Where ^. gave 
Coeymari's, in the county of Albany, The cause was tried be- ©f attonieTto 
.'7>re Mr. Chief Justice Kenty at the Albany circuit in October, survey and lay 

1 Q(\-j out inio lots, a 

^ ®" • • ^ certain tract of 

*At the trial, the plaintiff gave in evidence a power of attor- [* 44 ] 
aey from Andries Ten EycJc, and Peter Ten Eyck, to the lessor, land, and to seii 
dated the 26th of May, 1796, by which they empowered f/st'^ri/e'^S 
M^Carty as follows : " to cause a tract of land at Coeyman's to ^^t no lot 
oe surveyed and laid out into house lots and streets, and to sell fj°s" price ihau 
-he same for th^highest price, and to the best advantage ; and ^^''^p*^?'?^/!? 
o give and execute sufficient conveyances for the same in fee, pouTds^ for' the 
to the purchasers thereof; and to accept of payment therefor, whole tract, re- 
at least one quarter of the purchase money, in cash, on the tr^revoke"lie 
execution of such conveyance ; the remaining part to be secured «"J®'/^P* ^"^^ 
by a bond and mortgage, provided the said M' Carty shall not surveyed an^d 
sell any lot for a less sum than a proportionate share of 1,200 j^j^ <>"^ »"^^ 
pounds, for the whole tract, to be apportioned according to sold the whole 
situation and quality, reserving to ourselves the right to coun- ^^Jj® ofT^ 
teract this power whenever we please,, confirming, however, pounds to c. 
whatever bargain the. said M' Carty may then have completed, J!!^^^^^®^*'^^* 
which said tract of land, &c. (describing the same,) excepting to B, it teJu 
thereout a lot where the dwelling-house now stands, and a *^*'. '**J* ^' ^ 

_ ., .i.°i ^'xi A ff°**" execution 

front opposite thereto m the river; also, excepting two lots, at of the power, so 
the place called Ose KraaL adioininff the said creek ; and ex- f*';, *'. )®**/' ^ 
ceptmg one other lot, wherever the said A, 1 en JLyck, and Jr, estate in the 
Ten Eyck choose it, before it shall be disposed of, along the |^° „ ^f ]? ^° 
said street of Ose Kraal; all which lots, so excepted, the said ment by b. 
D. M'Carty shall have nothing to do with, further than to lay |^*°f„* p^i^ 
them out regularly with the others," &c. sion of a part 

JO. G. Van Antwerp, a witness* for the plaintiff, testified that of »!»• tract, tht 
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NEW-vpi^K, A. and P. Ten Eyck demised the old stone house. at Cotyman^s 

^J|[^][^^f^^ landing, with the premises in question, to one M B, Langd<m^ 

Jackson who took possession thereof, under the demise, several years 

^ X|^ prior to the possession of the defendant. . That the land along 

^sjcN. the river, including the premises in question, were laid out into 

five water lots, of the breatlth of forty feet each, by M^Carty, 

[ ^ "* ^ J after *the power was executed to him ; that the lots are ad- 
defendant can- ... iai 1 ai*/»a/*>i.ll l*i_» 

not avail him- jommg cach Other, and partly m front oi the house, which is 
self of the ob- fifty feet wide, &c., that M' Carty had a map made of the lands 
exceeded ^ his compriscd in the power, on which the whole was laid out into 
power J or that jQtg and Streets ; that when the power was executed, he under- 
of a^breach d? stood that the excepted lot, in front of the house, was to be 
trust, in seiiiiiff Qf tj^e breadth of the house, but did not recollect any specific 

the whole land . .t ^ -»'» ^ j sr 

to c. agreement on that subject. 

The plaintiff then gave in evidence a release from A. and P. 
Ten Eyck, by M^ Carty, as their attorney, to D, G. Van Ant- 
werp, dated the 26th of July, 1796, for the whole of the land 
comprised in the power, for the consideration of 1 ,200 pounds, 
and also a reconveyance of the same premises, dated the 30th 
of July^ 1796, from D, G. Van Antwerp to M^ Carty the lessor 
for the consideration of 100 pounds. • 

On being re-examined, D. G, Van Ant'werp testified, that the 
conveyance to hini by M^ Carty was without any actual con- 
sideration, paid by him, and for the purpose of transferring the 
title to the lessor, in consequence of his apprehending that A. 
and P. Ten EycJc were about to revoke their power to him. 

On this evidence, the defendant's counsel moved for a non- 
suit, which was denied by the judge. 

M 5. Langdon testified, that while in possession of the lease 
of the house, &c. under a lease from A, and P. Ten Eyck, he 
took a lease of the premises from the lessor ; and that a few 
days afterwards, at the request of the lessor, he gave up the 
lease, which was destroyed ; and the reason assigned was, that 
if the lease was not given up, the witness niight be liable to an 
action by A, and P. Ten Eyck, and that he remained in pos- 
session, under the lease from them, until the end of his term. 

The defendant, pursuant to a notice for that purpose, called 

on the plaintiff's counsel to produce the map of the survey, and 

[ * 46 ] allotment of the premises, described in *the power ; but it was 

not produced ; and under the direction of the judge, the jury 

found a verdict for the plaintiff. 

A motion was made to set aside the verdict, as against law 
and evidence, and for the misdirection of the judge. 

V(m Vechten, for the defendant. The lessor of the plaintiff 
must nmke out a good title against the tenant in possession. 
The conveyance to Van Antwerp was fraudulent and void ; 
and a good title can never be derived from a fraudulent act. 
The conveyance was in direet contradiction to the power of 
attorney from A, and P. Ten Eyck, the object of v^^hich was to 
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have the land laid out into lots, and the lots separately sold. NEW-YOEii, 
The power also contained an express right of revocation ; and .JIJ^!!;!^^' 
it appears from the testimooy of Van Antwerp, that the con- Jacksor 
veyance of the whole to him was made to prevent any revoca- y ^ ^b 
tion. A deed originating in fraud is void, and will not support sen. 
an action of ejectment even against a straoger.f Again, as the \itunn.ui t 
plaintiff's title is under a power, he must show that the power c^ lii. ^ 
has been strictly pursued, otherwise the title must fail. Stran- 
gers were bound to take notice of this power, because it was an . 
essential ingredient in the title. The conveyance to the attorney 
himself, was contrary to the express object of the power. 

• 

Henry, contra. The objections to the plaintiff's title are 
made by a stranger, having no privity whatever with the per- 
sons under whom the lessor claims. If the deed to Van Ant- 
wtrp was in pursuance of the power, it is valid. If there is a 
breach of trust in the attorney, this court cannot take cognizance 
of it. This court looks only to the legal title. The power 
authorized the lessor to sell by lots ; but so as the whole should 
bring 1 ,200 pounds. Now if one person was willing to pur- 
chase the *whole for 1,200 pounds, a sale to him would be [*47 ] 
within the power. The owners were satisfied, if they obtained 
that sum. No fraud can be inferred from the fact of a sale of 
the whole for the suTh of 1,200 pounds. The circumstances 
of the case afford no evidence that A, and P. Ten Eyck were 
defrauded. 

• * 
Thompson, J., delivered the opinion of the court. Whether 

the conveyance given by M^Carty to Van Antwerp, was abso- 
lutely void, appears to be the material question in this case. 
If it was void, the plaintiff, according to his own showing, would 
have no title, and, of course, no right to recover, although no 
privity be shown between the defendant and the Ten EycJcs. 
I do not see how this deed can be said to be void. It is not 
so upon the face of it ; nor does it appear to be made in viola- 
tion of any statutory provision, or repugnant to any common 
law principles, so as to authorize the court to pronounce it, ipso 
facto, void. Whether the lessor of the plaintiff was chargeable 
with a breach of trust, in the sale to Van Antwerp, is not an 
inquiry of which the defendant can avail himself; no privity 
whatever being shown between him and the Ten Eycks. But 
it is by no means clear, that there was even a breach of trust. 
The general object of the Ten EycJcs appears to have been to 
have the land laid out in town lots, and sold as such. Their 
agent, however, was not limited in this tespect. Thfe only 
limitation contained in the power was not to sell any lot for a less 
price than a proportionate share of 1,200 pounds, for the whole 
irwct The consideration for which the whole tract \yas sold was 
1 ,200 pounds. And had it been sold in lots, it is not pretended 
but that the authority would have been strictly pursued. But 
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NEW- YORK, admitting that the agent exceeded his authority, the principals 
Nov. 1809. jjjg^y jjg^yg bccn satisficd with the sale, and may have subse- 

MoRRis quently *ratified and confirmed it ; and it would be going great 
V- lengths to permit a stranger to disaffirm it. Although it is a 

well settled rule in equity, that a trustee, or agent to sell, shall 
not become himself a purchaser ; yet it is not a matter of course 
for the Court of Chancery to interfere, and set aside the pur- 
chase, as against the agent himself ; the purchase shall stand, 
if the cestui que trust chooses to agree to the sale. (1 Caines^s 
Cases in Error, 19, 20.) The doctrine in equity on this sub- 
ject shows how improper it would be for a court of law to inter- 
fere, in the first instance, between the agent and a stranger, 
and set aside the purchase, as absolutely void. 
X It was suggested, though hot much pressed on the argument, 

that the power of attorney did not extend to the premises in 
question ; but that they fell among the excepted lots ; the evi- 
dence in the case does not appear to me to warrant this con- 
clusion. At all events, it was a question of location, and if 
relied upon, ought to have been submitted to the jury. No 
claim of this kind appears to have been made upon the trial. 
We are, accordingly, of opinion, that the motion for a new trial 
must be denied. 

Rule refused. 



[*49] *MoRRis against Phelps. 

In an action on THIS was an actiou of Covenant. The declaration contained 
se4sfn in adeed, ^^o counts. The first couut was ou. a deed, dated 1 st January, 
the defendant is 1795, whcrcby the defendant, in consideration of 20,000?., 
give in evidence couvcycd to the plaintiff, 67,953 acres of land, and among 
a title acquired which were two tracts in township No. 2. in the first range of 
quent"to bring" towuships in Ontario ; the one containing 3,360 acres, and the 
ing the action 5 other, 1,600 acrcs, both described by metes and bounds. In 
of' the* parties ^h^ deed the defendant covenanted, that • he was seised in fee 
must be deter- of all the prcmiscs, without any charge or incumbrance what- 
iHg to thdirex" ever, and that he had good right to convey, &c. The second 
istence and ex- count was ou a deed, dated 10th April, 1792, whereby the de- 
when*the action fend ant,, in consideration of 2,000 dollars, conveyed to the 
was commenc- plaintiff 2,000 acrcs of land, in township No. 2. aforesaid, with 
® if ^.conveys the like covenant of seisin, &c. The breach assigned was, that 
land to B. with the defendant was not seised of the premises so conveyed, nor 
seis?n,^&c. and had good right to couvey them as aforesaid, 
the title to jpart The causc was tried at the Ontario circuit, the 17th Ju7ie, 

only of the land ^^ 
fails, the sale lb07. 

'"•"d°d' ^® ^®' At the trial, the plaintiff gave in evidence the two deeds 
forgive the ven- ftom the defendant. He admitted that the defendant, on the 10th 
dee a right of ^f jjf^y^ 1790, had a title to the whole of township No. 2. in 
^ *°back the which the lands lie ; and gave in evidence a deed from the 
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defendant to Caleb Gardner^ and five other persons, dated, the New-york, 
10th of May, 1790, for the whole of the said township. ^ov. 1809. 

The defendant then gave in evidence a deed, dated the 15th morris 
of March, 1792, from the said Gardner and others {Pehg v. 

Gordon excepted) to the defendant, for the two tracts of land =*="*• 
mentioned in the first count, and also a deed from the said whole consider- 
Peleg Gorton to the defendant, dated the 4th of April, 1792, bauheJjaS 
for the tract mentioned in the second count. The defendant w only entitled 
also offered in evidence, a deed *from the heirs of Pelcg Gor- [ * 50 ] 
ton (he being dead) to Caleb Gardner, and the four other per- to recover dam- 
sons, of all the right of the said heirs to the lands mentioned Son^i? fhe'ex- 
in the first count. This deed was dated the 13th of June, J^J °/fiJ®e^or 
1807, and svbsequcnt to the commencement of this suit. He the value of 'the 
also offered in evidence a deed from Caleb Gardner, and the ^ ^^^' *"^ 
four others, to the heirs of Peleg Gorton, conveying to them damages is the 
their title to the 2,000 acres, mentioned in the second count, fo^^^hiSfPfho 
and dated also the 13th of June, 1807. These two deeds title h^s failed, 
were rejected by the judge, as inadmissible evidence, being ex- {f^n^tJ^KSk-e 
ecuted since the commencement of the suit. The defendant of the whole, (a) 
then offered to prove, that the lands mentioned in the first 
cpunt were of inferior quality to the residue of the lands con- s^uyi^^f^Z'. 
veyed by the first mentioned deeds, and that damages ought SS!nf?>SJl 
to be assessed, in proportion only to the value. This evidence ^gi i3 Johns. 
was overruled, and the judge decided, that the plaintiff was 
entitled to recover such a proportion of the consideration 
money, with interest, as the lands mentioned in the first count 
bore to all the lands conveyed by the deed ; and that the de- 
fendant was entitled to recover, on the second count, the full 
consideration in the deed, mentioned in the second count with 
interest. 

The plaintiff then produced a deed from Gabriel Furman, 
and William Steele, and their wives, to the defendant, dated 
6th June, 1807, reciting, that the plaintiff did by deed, dated 
8th April, 1795, sell to them the two tracts in township No. 2. 
and granted to the defendant by Gardner and others, by deed, 
dated 15th March, 1792, containing 3,360 acres, and 1,600 
acres ; also, 2,000 acres in the said township, granted to the 
defendant by Peleg Gorton, by a deed, dated 4th April, 
1792, and reciting that it had been discovered that there was 
a defect of title in the said lands, and a suit had been brought 
by the plaintiff against the defendant, of whom he purchased, 
and which suit was then pending, and reciting, that the said 
grantors, desirous of obtaining a reimbursement *of the moneys [ * 51 ] 
paid by them to the plaintifif, for the said lands, had agreed to 
reconvey the said lands to the defendant, he repaying to the 
plaintifif, the consideration received for the same, with interest ; 
and the grantors accordingly released to the defendant, all the 
said three tracts. The deed contained covenants, that neither 
they, {Steele or Furman,) nor the plaintiff, had done any thing 
to alter or change the title, but that the defendant should hold 

39 



1 



V. 

Phelps. 



51 CASES IN THE SUPREME COURT 

NEW-YORK, the same as they had done ; and that they would warrant and 

^J]Jj;i;;Jf2^ defend the same unto the defendant, against them and the 

Morris plaintiff. The plaintiff then proved, that on the day previous 

to the trial, he tendered the said deed to the defendant, and 

that the same was refused by him. 

The jury found a verdict for the plaintiff for 10,944 dollars 
damages, being the full consideration with interest, for the 
three tracts set forth in the declaration. 

A motion was made for a new trial, and the following points 
were, raised for the consideration of the court : 

1. Whether the release from the heirs of Peleg Goriotiy to 
Gardner and others, and the release from Gardner and others, 
to the heirs of Gorton, ought not to have been admitted in 
evidence ; and if so, whether any and what damages ought to 
have been allowed to the plaintifl'. 

2. Whether the evidence respecting tlie lands in the first 
count ought not to have been received ; and if so, whether the 
sum recovered ought not to have been for the amount of the 
value of the last-mentioned land, with interest, and no more. 

3. Admitting the evidence offered by the defendant to have 
been properly overruled, whether the plaintiff ought to re- 
cover more than one sixth of the consideration and interest, 
for the two tracts mentioned in the first count, and five sixths 
of the consideration and interest, for the tract set forth in the 
second count. 

JE. Williams, for the plaintiff. The issue joined was on the 
[ * 52 ] covenant of seisin ; the only evidence pertinent to *this issue, 
was as to the fact of seisin, at the time the deed from the de- 
iFendant to the plaintiff was executed. That the defendant 
acquired the seisin after the present suit was brought, could 
not affect the plaintiff's right to recover, and the deeds sub- 
sequently obtained were not admissible, unless with a view to 
diminish the damages ; and in that case it ought to be shown, 
that they were beneiScial to the plaintiff. 

As the defendant must have known, that he had no title 
when he executed the deeds to the plaintiff, it is perfectly 
reasonable that the contract should be rescinded, and the con- 
sideration money with interest refiinded. If the plaintiff cannot 
recover more than the consideration money and interest, he 
ought npt to recover less ; he has a right to full damages for 
the whole land ; he ought not be obliged to accept a good 
title to a part, when there is no title to the other part ; for the 
very part which is lost, may have been the principal induce- 
r ft Ewp. Cases, mcut to the purchase. In Farrer v. Nighiingal,* where the 
^^^* defendant had sold a leasehold interest, for eight yeai's and a 

half, and it turned out that his interest in the premises was for 
six years only, Lord Kenyon said, that the purchaser had a 
right to consider the contract at an end, and to bring his ac- 
tion for money had and received, to recover back what he had 
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paid. The plaintiff was entitled to the whole land ; he is not NEW-YORK, 
bound to accept a good title to a part, and a bad or defective O^^^^^^^^i^ 
title for the other part. Morem 

V. 

Phslpa 

Henry ^ contra. It is agreed, that on the 10th of May^ 
1790, the defendant had a good title to five sixths of one tract, 
and one sixth of the other tract; and that in Jwne, 1807, he 
obtained a title for the one sixth of (me tract, and the Jive sixths 
of the other, so as to perfect his title to the whole. Though 
the title was made complete, subsequent to the commencement 
of the plaintiff's action, yet it was good evidence iji mitigation 
of damages. But the *material question here is, whether the [ * 53 1 
plaintiff can recover damages for any more than the value of 
that part of the land, for which there is a failure of title ; or 
can rescind the contract, and recover for the whole. Where ^ 
contract is executed, and a part proves good, and a part defec* 
tive, the vendee cannot rescind the contract, even in a court 
of equity. The part to which the title is good, may be ex- 
tremely valuable, while that to which there is no title, may be 
of little or no value. If the plaintiff recovers damages for the 
whole land, on this covenant of seisin, the title will not revert 
to the grantor. On a recovery on a writ of warrantia char tee ^ 
the- land conveyed is revested in the grantor ; but that pro- 
ceeds on a total failure of title. The recovery of damages for 
the whole property, therefore, was clearly wrong. 

Again, the defendant ought to have been allowed to show 
that the land for which the title was defective, was of aii in- 
ferior quality or value, to the residue ; and that value should 
be taken as the measure of damages, and not the proportion 
of the consideration money, taken according to the quantity 
of acres in that part. This is the only equitable and just rule. 

Kent, Ch. J., delivered the opinion of the court. This 
action is for a breach of the covenants of igeisin, contained in 
two separate deeds. 

In one of them, the defendant, for a large consideration, 
conveyed three tracts of land, when, as to two of those tracts, 
he had only a right to an undivided part ; and in the other 
deed, for a valuable consideration, he conveyed one tract when 
he had a right only to an undivided part of it. 

Upon the trial, the defendant offered to show that the lands 
to which the title in part failed, in the first deed, were of 
inferior quality to the other lands mentioned in the. deed, and 
this evidence was rejected. He also offered in evidence deeds 
executed a few days before the trial, *to the persons under [ * 54 
whom he held when he conveyed to the plaintiff, with a view 
to confirm the title, and this evidence waj3 rejected. A verdict 
was taken for the whole consideration given for the lands, of 
which the title to part only had failed. 

The questions arising upon this case are respecting the 
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NEW-YORK, competency of the evidence offered, and the true rule and 
^Nov^im^ Pleasure of damages. 

Morris 1. The deeds of June, 1807, were properly rejected. They 

were executed only a few days before the trial, and the rights 
of parties must be determined according to the existence and 
extent of those rights, when the action is commenced. (2 
Saund. 171. c. 3 Term Rep. 186. 4 East, 507.) 

2. The other points in the case merit more attention. They 
depend upon the exposition and application of principles of 
general importance. 

The fee of five sixths of the two tracts, particularly men- 
tioned in the first count in the declaration, may, for any thing 
that appears to the contrary, reside in the plaintiff; the de- 
fendant had a title to such proportions of those tracts when he 
conveyed them, and that title must have actually passed by 
the deed. The plaintiff has never offered to rescind the 
sale ; nor if he had, do I perceive how it would have availed 
him, in a court of law ; since the contract was executed, and 
part of the consideration fulfilled. I am not aware that even 
a court of equity, in England, has ever undertaken to rescind 
a sale, because the title to a part of the property failed ; thoAigh 
I admit there may be cases in which it would be extremely just ; 
and that the doctrine prevails in countries under the influence 
of the civil law. The case of an exchange of land is an ex- 
ception, at the common law ; for there if A, give in exchange 
three acres to B, for other three acres, and afterwards one 
acre is evicted from J?., in this case all the exchange is defeated, 
as the exchange is upon a condition in law, that the title to 
[ * 55 ] each part shall remain entire ; and *it is the office of a condi- 
tion to defeat the whole, and not a part. [Bustard's case, 4 Co. 
121. b.) The case of an exchange and of a partition depend 
upon this implied condition, which seems not to have been ex- 
tended and applied to other assurances of land. But without 
pursuing this point further, or giving any definitive opinion of 
the court on the general question, it is sufficient to observe, 
that there was nothing in this case to authorize the plaintiff to 
go for the whole consideration, because the title to part failed. 
That fact alone did not rescind the sale, after the deed was de- 
livered, and the consideration paid. The plaintiff was entitled 
to recover damages only in proportion to the extent of 
the defect of title. This is an old and well-settled rule of 
damages ; thus in the case of Beauchamp v. Damory, ( Year 
Book, 29 jB. hi. 4.) it was held by Hill, J., that if one be bound 
to warranty, he warrants the entirety ; but he shall not render 
in value, but for that which was lost. In 13 JB. IV. 3. (and 
which case is cited in Bustard's case,) the same principle was 
admitted ; and it was declared and agreed to by the court, that 
in exchange, where a want of title existed as to part, the party 
evicted might enter as for a condition broken, if he chose ; 
but if he sued to recover in value, he should recover only 
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according to the value of the part lost. Though the condition NEW-yokk. 
be entire and extends to all, yet it was said that the warranty ,^J|[^!l[*jf^^ 
upon the exchange might severally extend to part. So in the Morris 
case of Gray v. Briscoe^ \Noy, 142.) B, covenanted that he v- 

was seised of hlackacre in fee, whereas in truth it was copyhold 
land, in fee, according to the custom ; and the court said that 
the jury should give damages according to the difference in 
value, between fee-simple land and copyhold land. There is 
then no law or reason why the plaintiff should recover more 
than one sixth of the consideration money and interest, for the 
two tracts mentioned in the first count, and five sixths of the 
consideration money and interest, for the tract contained in 
the second count. 

^Another question in the case is, whether the defendant [ * 56 ] 
ought not to have been permitted to show that the lands in the 
deed of 1795, of which there was a failure of title, were of 
inferior quality to the other lands conveyed by the same deed. 
This appears to be reasonable ; and the rule would operate 
with equal justice as to all the parties to a conveyance. Sup- 
pose a valuable stream of water, with expensive improvements 
upon it, with 10 acres of adjoining barren land, was sold for 
10,000 dollars ; and it should afterwards appear, that the title 
to the stream with the improvements on it failed, but remained 
good as to the residue of the land, would it not be unjust that 
the grantee should be limited in damages, under his covenants, 
to an apportionment according to the number of acres lost, when 
the sole inducement to the purchase was defeated ; and the 
whole value of the purchase had £iiled ? So on the other hand, 
if only the title to the nine barren acres failed, the vendor 
would feel the weight of extreme injustice, if he was obliged 
to refund nine tenths of the consideration money. This is not 
the rule of assessment. The law will apportion the damages 
to the measure of value between the land lost, and the land 
preserved. This doctrine is laid down as an elementary rule in 
Pothier's treatise on the contract of sale. (Traite du contrat 
de' vente, No, 99. 139. 142.) He says, that an eviction of 
part of the thing sold, not only gives an action on the warranty, 
but the purchaser will recover a proportion of the price paid, 
in a ratio to the amount of the part from which he was evicted ; 
and that if the eviction be of an integral part of the estate 
sold, as for instance, of a meadow or vineyard belonging to the 
farm, the damages piust be assessed, according to a valuation 
of the price of the meadow or vineyard, and the proportion 
which it bears to the price of the whole estate. Nothing can 
be clearer than the equity of this rule. 

The same principle is to be met with in the civil law. Boni- 
tatis (Bstimationem faciendam^ cum peers evincitur, *And Ulpian f * 57 | 
puts and answers this question : Quid enirriy si, quod fait in agro 
pretiosissimum, hoc evictum est ; aut quod fait in agro vilissimum 1 
j^stimahitur loci qualitas, et sic erit regressus. {Dig, 21. 2. 1. 
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NEW-YORK, 1. 1. 13. and 1. 64. ^ 3.) The recovery in value upon th« 
^^^J^^^Jf^_^ warranty at common law, was regulated by the same rule. 
Nixon The cojpias dd valentiam was issued to take as much land of 
y- the warrantor as was equal to the value of the lands lost. 

Cape de terru in baUdva tua ad valentiam tantce terra quod B, 
clamat utjus suum; and if the lands of the warrantor lay in 
another county, dif^rent from that in which the lands in con- 
troversy lay, then the lands in question were first appraised by 
a sheriff's inquest, and afterwards, the writ went to the sheriff 
of the other county, to take lands of equal value, which value 
was specified in the writ. (Bracton, 384. a. b.) If the re- 
covery in the present case had been of aa undivided part of 
all the lands conveyed by the deed, then the rule of appor- 
tionment of damages, according to the relative value, could 
not have applied ; and this distinction runs through the author- 
ities on the subject. But the plaintiff's title failed only to an 
undivided part of a specified tract, and remained good to 
another and larger tract, conveyed by the same deed, and in- 
cluded in the same consideration. The apportionment accord- 
ing to the relative value is therefore strictly and justly applicable. 
Ttie court are accordingly of opinion, that the verdict be 
reduced and regulated according to these principles; and if 
this cannot be done by agreement of the parties, a new trial is 
awarded, with costs to abide the event. 

Rule granted, ut supra. 



[*58] *NixoN against Hyserott and Hyserott, 

A. pave to B. THIS was Mi actiou brought on the covenant of seisin, in a 
forney^o grant", deed, exccuted by the defendants, by their attorney, Anthony 
bargain seii; MaxwelL to the plaintiff. 

releewe. &c., in -oi . A . o 

fee, certain "lea, non est jacttim, (fee. 

Inch'*' sale To ^^^ l^XXf^r of attorney was dated the first day of March, 1804. 

"execute, seal The defendants constituted Maxwell their attorney, in their 

nd deliver, in names aud to their use, to grant, bargain, sell, release, convey 

<ne name ot^« i /» * n ^ ^ • •/*iij • ai 

such convey- and Confirm, m lee, to any person, certam specined Jots, m the 
ances and as- jnilitarv tract, and on such sale, to "execute.. seal and deliver 

siirauces ni the .^i' i i '.ii j 

law of the m their names, such conveyances and assurances m the law ol 
premises to the the premises, unto the purchaser, his, her or their heirs or as- 
fee7 arshouid sigus, for cvcr, as should or might be needful or necessary^ 
be needful or according to the iudffment of the said attorney." 
lordiug to the The deed on which the suit was brought, purported to be 
judgment oUi. executed by Maxwell, as attorney for the defendants, and was 
rt washeJd^hat dated the 22d of March, 1805, for the consideration of 3,600 
fl. had no pow- JoUars : it conveyed certain lands to the plaintiff, and contain* 
deed with the ed the usual Covenants of seisin, <&c. 
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The defendaiits gave in evidence a deed executed by the 
said attorney, to Ezekiel Gilbert, dated the 14th of August, 
18W, for the same lands, excepting 100 acres, and which deed 
was duly recorded the 14th of March, 1805, and another deed 
executed by the said attorney, to Chester Beldmg, dated the 
7th of June, 1804, for part of the lands sold to the plaintiff; 
this deed was not recorded, and its admission was (Ejected to, 
but the judge allowed it to be read in evidence. 

A verdict was taken for the plaintiff, subject to the opinion 
of the court, on the case ; and if the court should be of opinion 
that the plaintiff was entitled to recover, then the verdict was 
to stand, otherwise it was to be set aside, and a nonsuit 
entered. 

^BleecJcer and Sedgwick, for the plaiiitiff. 



JE. Williams, for the defendants. 

Per Curiam, The attorney was authorized to sell and to 
execute conveyances, and assurances in the law, of the lands 
sold; but no authority was given to bind his principal, by 
covenants. A conveyance or assurance is good and perfect 
without either warranty or personal covenants ; and therefore 
they are not necessarily implied in an authority to convey ; an 
authority is to be striotly pursued, and an act varying in sub- 
stance from it is void. There must be a judgment of nonsuit, 
according to the direction in the case. 

Van Ness, J., having formerly been concerned as counsel in 
the cause, gave no opinion. 

Judgment of nonsuit. 
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Jackson 

V. 
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usual covcnama 
of seisin, 6cr., 
so as to bind hia 
principal. 

Aconveyaiuce 
or assurance is 
good anti ofr- 
Iccl whhoiit 
warranty or 
personal cove- 
nants, (a) 

An autliorify 
must be sinctly 

[*59] 

pursued 5 {)nd 
any act sub- 
stantially vary- 
ing from it, is 
void, {b) 

(a) Fuller v 
Hubbardy G Cow 
Rep. ] . Van Eps 
V. The Corp. of 
Schenectady, 12 
Johns. Rep. 436. 

(ft) fVilUattts V. 
Woodard, ■ 3 
fVend. Rep. 493. 
See Andrews v. 
KneeUmd, 6 Cgv>. 
iSep. 354. 



Jackson, ex dem, Scott, against Huntley. 

TtllS was an action of ejectment, for lot No. 83. in the 
township of Cincinnatus. 

The cause was tried at the Onondaga circuit, in September, 
1808, before the chief justice. 

At the trial, the plaintiff produced in evidence, letters patent 
from the state to John Smith, a serjeant. Hated 9th July, 1790 ; 
a deed from Smith to Solomon .*and Zcnas Cples, dated Decern- 
bcr 19th, 1798, for the consideration of 775 dollars; a deed 
from S. and Z. Coles to the lessor, dated January 20th, 1804, 
for the consideration of 696 dollars. 

A witness for the plaintiff testified, that the defendant was 
in possession of part of the lot, being about 30 acres, in the 
south-west corner; and he claimed the whole lot, no other 
p^,ison being in possession. 
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[ * 60 ] 
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NEW-YORK, TL* defendant gave in evidence an award of the Onondaga 

^^^^^1^^^^ commi^ioners, dated January 20, 1802, in favor of Shubaei 

Jacksok Cole, H^r 50 acres in the south-west corner of the lot, in a 

,, ^- square ; an award of the same commissioners, the 25th Janua- 

ry, 1802, for the remaining 550 acres of the same lot, in favor 

1802, made an of Britton Payne, under whom the defendant claims. This 

awar^ ui^avor j^^ award was made after the title was litigated before the 

July, 1802, commissioners. The fifty acres excepted, were sold by the 

about half an t . r 

acre of the lot survcyor general to pay expenses of survey, 
was cleared and The plaintiff then gavc in evidence a dissent to the award 
o^rderofA^,and of the Commissioners, by Solomon and Zenas Coles, dated the 
logs cut and i^i]^ March, 1803, and duly filed. It also appeared in evi- 
foundatbnfora dcncc, that in the summer of 1801, S, and Z. Coles employed 
house, which Samuel Coe to take care of the lot, and to sell it ; that after- 
ev^er, "built ° or wards, Britton Payne applied to Coe about the lot, and showed 
occupied ; in hj^a the award of the commissioners. An improvement had 
filed hi's dissent been made in the lot in June or July, 1802, by order of S, and 
aVb^ou^ht^an ^' Coles, by clearing about a half acre, and fencing it, and 
aciion*in^807" Cutting logs, and laying the foundation of a log house. No 
the^** !ts* o'f *^J^ improvements had been made before. In the same year some 
did not coDsti- further improvement was also made on the lot. When the 
^".wJiojT^f defendant purchased, he knew the situation of the lot, and of 
thn lot* within the contending claims, having been informed thereof in April, 

Ihe ^rtosfttte ^^^^' ^' ^"^ ^* ^^^^ ^^^ authorized Payne to sell the lot, 
disputes con- and hc had frequently, at least two or three times a year, for 
[ * 61 ] three or *four years, gone on the lot to show it to purchasers, 

ol!^nL^^l^^ *" ^^ behalf of S. and Z. Coles. 

conn'ty^f^as to The present suit was commenced in 1907. A verdict was 
briiPhis^ction ^^^^ ^^^ ^^^ plaintiff, subjcct to the opinion of the court, on a 
within three casc Containing the facts above stated. 

ycary; and that 

vacant, A. was Gold, for the plaintiff. By the seventh section of the act 
bHn *Ws alition ^^ Settle disputes Concerning titles to lands in the county of 
wiiimi the three Onondaga,-\ if the party dissenting from the award of the com- 
uor^extendUiff ^lissioners shall be in the actual possession of the premises, the 
to the case of award is of no effect ; and the party in whose favor it was 
a vacant pos- uj^de, is driven to bring his action of ejectment within three 

session; and ' i •/• ?!. a • • -l xL a- 

that, therefore, years. It IS enough it the party was m possession at the time 
beSill^'^ banSr ^^ ^^^ disscut, though uot iu posscssiou at the time of the 
they'^ln^l^t stand award. The act does not require an adverse possession; and 
o!\h^e^rrc^p"e?t- slight evidcncc of possession or occupation must be deemed 
ive titles, (u) sufficient. . iS. and Z. Coles did every thing in their power to 
take and keep possession. They employed an agent for sev- 
hIoX '[i?*jS*i3; eral years, to go on the land from time to time, and show it to 
lup.m, ^Mch. persons as wished to become purchasers. These acts 

.1 r KT would be sufficient to avoid a fine. The words actual posses- 

t Laws ol N. . J . X J' x« X' X a • • 

rsosess.c.di. sion are used m contradistinction to a constructive possession, 
arising from a title by deed, and the operation of the statute 
of uses. There was no act of ownership or possession by 
Payne, that would enable S. and Z. Coles to maintain an 
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action of ejectment against him. The land was vacant ; and .?fEW-YORK, 
iS. and Z. Coles, having a legal title, had a right to enter, ^,JJ^]ll*^f2L^ 
as the award would have no effect on his title, until after three Jackson 
years. The acts of possession on their part were, after the J- 
award, and before the expiration of the time, limited for enter- 
ing their dissent. It will be evident, from an attentive exam- 
ination of the act, particularly the 7th section, that the pos- 
session spoken of, has reference to the time of dissent, and not 
to the time of the *award. Again, the plaintiffs have shown a [ ^8 ] 
legal title ; all bars to right are to be construed strictly, and 
all proceedings variant from the common law are to be taken 
strictly. 

E, Williams, contra. The act declares the award of the 
commissioners to be conclusive, unless the person conceiving 
himself aggrieved by it, shall file his dissent within two years ; 
and shall also, if not in actual possession, bring his action in 
three years after the award. The award is conclusive in two 
years, unless a dissent is entered ; and the party dissenting, if 
not in possession, must bring his action in three years. The 
limitation has reference to the award, as the time of its com- 
mencement. Now the present suit was not brought until 
1807. 

Actual possession means real occupancy ; not merely going 
on the land to show it, or felling a few trees. 

It is said, that there was no person in possession against 
whom the plaintiff" could bring his action of ejectment. Against 
whom . then, could the defendant have brought his action ? 
Samuel Coe was a mere occasional trespasser, not in posses- 
sion. If the land was vacant, the plaintiff" might have pro- 
ceeded as for a vacant possession. 

■ 

Yates, J., delivered the opinion of the court. Two questions 
arise on this case : 

1 . Whether the party claiming under the award ought not 
to have instituted a suit against the lessor of the plaintiff", or 
the persons under whom he claims, in consequence of the 
alleged possession in 1801 and 1802, tp prevent the operation 
of the statute ? 

2. Whether the lessor of the plaintiff", or the persons under 
whom he claimed, >yas not bound in consequence *of the dis- [ * 63 ] 
sent filed to institute a suit within three years after making 
the award ? 

The confused situation of the titles to property, in what is 
generally called the military tract, produced the law, entitled 
" An act to settle disputes concerning the title to lands in the 
county of Onondaga,'^ whereby commissioners were appointed 
to. adjust those titles.; and to secure the benefits intended by 
tlieir decision, the law was so framed as to prevent an mfringe- 
ment of that part of the constitution prohibiting the organiza- 
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NEW-YORK, tion of courts, other than those recognized by the constitution, 
,^^^^]^^Jf2^ ^^ securing to the party conceiving himself aggrieved, the right 
Jackson of appeaUng from the determination of the commissioners to 
those courts, to be prosecuted within a limited time. The 
third section of this act states, " that the award or determina- 
tion of the Onondaga commissioners shall after the expiration 
of two years after the making thereof, become binding and 
conclusive on all persons, except such as, conceiving themselves 
aggrieved by any such award or determination, shall, within 
the said two years, dissent from the same, and give notice 
thereof to the said commissioners, or file the same in the office 
of the clerk of the county of Onondaga ; and shall also, if not 
in the actua' possession of such land, within three years after 
such award oi determination, commence a suit or suits, either 
at law or in equity, to recover the land, or to establish his 
or her right to the same : and shall prosecute such suit or suits 
to effect ; in which case such award or determination shall not 
operate as a bar to such suit or suits'; but if no such suit or 
suits are brought within the times aforesaid, and prosecuted to 
effect, then the said award or jdetermination of the commis- 
sioners shall be final and conclusive." 

By this section of the act, the party in whose favor the award 
[ * 64 ] is given, or the party dissenting, must be in *actual possession 
of the premises awarded, at some period before the limitation 
expires, or the statute cannot attach. From the testimony 
disclosed in this case, it does not appear that either of the 
parties, or the persons under whom they claim, were in the 
actual possession of any part of the lot, at the date of the award, 
or' subsequently, within the periods Umited for the prosecution 
of suits by either of the parties. The mere directions of S. 
and Z. Coles to Samuel Coe, to take care of and sell the lot, 
before the date of the award, and their subsequent directions 
and procurement of what is called in the case an improvement, 
not more than half an acre, by cutting down trees and fencing, 
and laying the bottom logs of a house, without any further 
attention to it, and wholly unaccompanied by any other acts, 
is not the actual possession necessary to satisfy the meaning of 
the statute. It ought to have been an actual entry, and a 
possession continued under it. Nothing like this appearing, it 
must be deemed wholly insufficient to create the obligation on 
the part of the defendant to institute the suit within the time 
limited. 

The seventh section of the act states, " that if the party dis- 
senting, in any of the cases mentioned in the said act, shall he 
in the actual possession of the premises, then, and in every 
such case, the award or determination of the said commission- 
ers, so dissented from, shall, as to the party so dissenting, be 
considered as of no effect ; and in every such case, unless the 
party in whose favor such award or determination shall be made, 
shall, within three years after such award is made, commence 
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a suit, either at law or in equity, to recover the land, or to new-york, 
establi&h his or her right to the same, and shall prosecute such v^^j^^^ijf^^ 
suit with eflfect, then such person in whose fkvor such award or Byrite 
determination is made, and his or her heirs, shall for ever be y^^^ hoeseit 
barred," &c. 

*It is contended, on the part' of the defendant, that by this [ * 65 ] 
section of the act, the lessor of the plaintiff having entered his 
dissent, by the persons under whom he claims, within the pe- 
riod of two years after the award, and no suit having been in- 
stituted until after the defendants came into possession of part 
of the premises, and upwards of three years after the dissent 
was filed, they are now concluded. This, I think, is not the 
sound construction of the statute. Taking this section in 
connection with the third, it is manifest that the legislature in- 
tended to secure to the party claiming adversely, an opportunity 
to assert his or her title to the premises ; yet if the interpreta- 
tion contended for be correct, the party dissenting must proceed 
as for a vacant possession. This .could never be the intention 
of the law. No possible benefit could thereby result to the 
party claiming adversely to the award. Being out of possession, 
he might be concluded without an opportunity to controvert 
the title, for the want of notice of such proceedings. 

It does not appear that either of the parties had been in 
possession, until upwards of three years after the dissent was 
filed ; and no construction, according to the evident meaning 
of the statute, will comprehend the case of a vacant lot. Thus 
circumstanced, the parties must depend on the strength of 
their respective titles. The defendant, on the trial, relied on 
the award; and the plaintiff having adduced a perfect title, 
the verdict ought to stand, and the judgment be rendered 
accordingly. 

Judgment for the plaintiff. 



*W- Byrne and Wife against Van Hoesen. [ * 66 1 

THIS was an action of trespass quare clausum fregit, for W'^ere A. was 

^t ■ 1 .../»«, 1 \ /.. J J • in possession of 

entenng the plamtins close, and cuttmg down and carrymg land, which had 
away trees, &c. ^'s° j'®®" p??' 

r%i ,1 1 • sessed by his 

Plea, the general issue. ancest«rs, and 

The pjaintiffs proved, at the trial,. that the defendant cut ^fjJ,J®^''^"fn5 

wood on a lot called Byrne's lot. The grandfather and father ih'ree^ children. 
of Albert Van Loan, the younger, possessed the lot, and after JJJ^^ •^Jj^' ^^^^ 

them, Albert, the younger. . The father of the defendant fre- tered and kei>t 

quently cut wood there, twenty years ago.. Albert Van Loan, '^H'^^^l^i^'J^^ 

the elder, was possessed of the locus in quo, iroxn 1750 she might main- 

to his death, in 1754. The plaintiffs then produced a deed ^^5t,,a\'lfS 

dated the 4th of December^ 1754, from Albert Van Loan, the again marned 
Vol. V. 7 49 
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NEW. yoRK, elder, to the father of young Albert, for one third of the hutifi 
^J^^I^^Jf^^ and woods which he claimed in the patent of Lunenburg, The 
Btrnb plaintiffs then offered to prove, that the said bush and woods 
^ ^- included the locus in quo ; but the defendant contended that 

' the soil did not pass by these words, and the judge ruled other- 
her husband wise. The plaintiffs then proved, that young Albert, after his 
such action. *° father and his grandfather possessed the premises, between 
Where a wid- thirty and forty years, was in the sole possession ; and thai 
such a case, the wheu he died, his widoiVy now the plaintiff's wife, came into 
presumption of posscssiou, and has since possessed the land. Since she mar- 

lour |A thstt finA ^ A 

enters', as guar- Hcd Byrne, the plaintiffs have had possession of the premises. 
*^*T '" h^id^^ ^^^ defendant cut and carried away wood, within the years 
a^udTs^in pos- 1802 and 1806 ; and he claimed a right to cut wood, as having 
session Ay n^^ a right of commou. Young Albert died in 1798, leaving a 
«oc^e*has"the widow and three children, which children are yet living, and 
custody of the ^^e miuors. The premises are joined on one side by enclosed 
receive" "the fields ; but ou the Other sides are not enclosed. 
[ * 67 ] *The judge charged the jury, that the plaintiffs had not 

iu"^^ for* ^^th*^ made out a paper title, and that the only question was as to 
benefit of the the posscssion. The jury found a verdict for the plaintiffs. 
heirs ; apd has ^ motiou was made to set aside the verdict, and for a new 

surh an interest . . ' 

in the land, as trial. 

to enable him to 

maintain tres- r rr -w^ a n i i/»i^ 

pass. Such a i. V, D, ocott, toT the defendant. 

guardianship 

ceases when the _, rr/'iT i i-t 

infant arrives at Jb, rViUiams and Eraser, contra. 

the age of four- 
teen ; but if the _ _^ , __ , . . , 

infant does not jTcr Lunam: Here was enough shown to mamtain the 
fiuardtan°°^ihe ^^tiou. The former husband of Polly Byrne died in possession 
fui mer ' guar- of the locus in qux>, and that possession had been transmitted 

conihiue laT^^ ^^ ^^^ ^''^"^ ^^^ auccstors. He left three infant children, who 
are still minors ; and on his death his widow entered into pos- 
(a) Combs V. scssion, and has retained it ever since. Her possession was 
Rep. ^. Jackson sufficicnt to maintain trespass. But the intendment of law is, 
cow?r^"A ^ t^9.t she is in possession by right, and entered as guardian in 
socage to her children, as her entry and perception of the profits 
have not been accompanied with any acts or declarations in- 
consistent with that character. (3 Cruisers Dig, 411. 3 Wils. 
516. 1 Johns, Rep, 163.) This guardianship ceases when the 
infant arrives at the age of fourteen, so far as to entitle the 
infant to enter and take the land to himself; and yet, if no 
other guardian succeeds, this will continue. {Litt, s. 123. 
Andr. 313.) The guardian in socage has the custody of the 
land, and is entitled to the profits for the benefit of the heirs. 
He has an interest in the estate, and may lease it ; may avow- 
in his own name, and may of course have trespass. ( Com. 
Dig, tit. Guardian in Socage, Cro, Jac. 98.) 

The guardian in this cpse being married to the other plain- 
' ] tiff, the suit was proper! brought in their joint *names ; for 
the husband must join with the wife in her suits. 
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I 



There is no ground, therefore, to set aside the verdict, and new-york 
the motion is denied. . ^^ ^^' 

Rule refused. 




ToBEY against Barber. 

THIS was a suit on a lease, dated the 17th of Novembery ^^^'^^^ 
1802, executed by the plaintiff to the defendant, by which he fortwoquarten' 
leased to the defendant a dwelling-house, barn, and saw-mill, '^"?/to*i?^he 
&c., in Catskilly for two years from the date of the lease, for note* of c. for 
the sum of 800 dollars, 100 dollars to be paid every three p®^ f*" ^^^ ?: 

^i_ mi • 1 1 . .1 , 1 mount, and paid 

months. Ihe suit was brought on the covenant to pay the the residue in 
rent, and for the non-payment of the 100 dollars, due succes- "ndSd^a re- 
sively, on the 17th August, 1803, the 17th November, 1803, ceipt on the 
and the 17th February, 1804. The plea was the general issue, I^^^;,ed*ihe^a? 
with notice of payment. The cause was tried at the Columbia mount in full 
circuit, in October, 1808, before Mr. Justice Spencer, ^^'"^ ^^^ "^^[j 

At the trial, the lease was admitted, and the defendant gave not being paid, 
m evidence several receipts of the plaintiff, endorsed on the ^udbt*an^ac- 
counterpart of the lease. The receipt of the plaintiff to the tion of covenant 
defendant, dated the 24th of September, 1803, was as follows : Jj^'^'hewrtUl 
" Received of Ralph Barber, 163 dollars, on account of the the receipt, 
within lease, and in full for the second and third quarters' S-S^^s^l?^ 
rent." The receipt of the plaintiff, dated the 25th of Februa^ not conclusive 
ry, 1804, was as follows: "Received of Unah Coffin, five ^aymenM^'^nd 
turnpike shares, deposited with Uriah Go fin, by Ralph Barber, that park evi- 
for me, for the last quarter's rent, due of Ralph Barber, before misslbi^sh^ 
*the assignment, agreeable to the within lease, the said shares [ * 69 ] 
being in the Schoharie turnpike." that the note 

An assignment was produced, dated 19th November, 1803, ^mEdldb 
by which the defendant assigned the lease to Uriah Coffin ; the receipt. 
and the plaintiff, on the same day, under his hand, certified dence'Ts admls- 
that he agreed to the assignment. On the 27th of February, a\b\e to explain 
1804, CoMn assigned and gave up the lease to the plaintiff. {he teras^Sf'^a 

The plaintiff then offered to prove, that the defendant had receipt, (a) 
procured Coffin to give a note, payable to the plaintiff or order, an extin^ish 
for 115 dollars and 68 cents, at the bank of Columbia, in four ment or pay 
months, and dated the 24th September, 1803, as part of the "dent°debt,'uS 
receipt of that date ; and that Coffin failed before the note be- J«8s there is ai 
came due, and took the benefit of the insolvent act, and that men?*to afcep 
the note was not paid. This evidence was objected to, but »t »n pay 

J ... J • '^ * ment, and ti 

admitted. take the risk ol 

The plaintiff then offered to prove, that the turnpike shares 
were received, not as payment, but upon the condition express- u) shakgrd y 
ed in a letter of the defendant. This evidence was ob- S^jiS? ;^*3J. 
jected to, but admitted. The letter was dated the 17th of ^\ .SI^J "Z 

J__ _ ^ A % t t ■ ¥••/*••! • I- account wny it 

F^hruartj, 1804, and stated, that the plaintiff might receive the is absent, souo- 
shares of Coffin, and keep them until April, when he should 7 coJ.'iUf^^aik 
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NEW-YORH, be at Hudson, and woujd redeem then). The plaintiff proved, 

,^^]^^f^^ that the shares were called for by him, and received in pufsur 

To BEY ance of the letter, and on the terms therein expressed. He 

Barber ^^^^ proved the low Value of the turnpike shares. 

The judge charged the jury, that a receipt was not conclu- 
the solvency of give evidence, but might be explained by parol ; and that the 

e ma er. {a) ^^^^ ^^^ being paid, it did not operate as an extinguishment 
{a)furtery,Tai- of the rcut duo uuder seal; that the receipt for the shares did 
359.^6^oIi.A?! not purport to be a receipt in full, and that it appeared from 
Sjfc sme bZ ^^^ evidence, that they were received upon the condition ex- 
V. Fletcher, 5 pressed in the letter. The jury fo^ind a verdict for the plain- 
[ * 70 ] tiff, for 252 dollars ^and 50 c^nts, being the deficiency in the 
B^ J!^ki^ three quarters' r^nt. 

wcfc, 20 Johns, A motion was made for a new trial : 1. Because the parol 
the acceptance of evidence, as to the receipts, was inadmissible. 2. I hat the 
due^an "exSn- uotc, being givcu by a third person to the plaintiff, was an ex- 
SI^ v^'^niJ; tinguishment of the debt for which it was given. 3. For the 
30^ jabni. j2«p! misdircctiou of the judge. 

Van Buren, for the defendiant. 1. Admitting that a receipt 

is not conclusive evidence ; yet the rule applies only in cases 

of fraud or mistake. Where there has been wy fraud or 

deception, or where there is a mistake or omission in the slc- 

iZBac.Abr. count or sum for which the receipt is given, parol evidence 

^r ^4^*1^6^ ^^® been received.f But here no fraud or mistake is pretend- 

1261. and notes! cd. Parol evidence is never admissible to vary the substance 

1 2 WtU, 275. of, or to contradict a writing.^ 

2. But there was sufficient evidence to show, that the plain- 
tiff took the note of Cojln in absolute payment. The plaintiff 
knew the insolvent situation of Coffin at the time ; and the en- 
dorsement of the receipt on the back of the lease, without any 
condition or limitation, and in full of the rent, is conclusive 
evidence of its being received in payment. A receipt for the 
last quarter's rent is conclusive, as to all the previous quarters. 
At least, it ought to have been left to the jury, as a question 
of fact, whether the plaintiff did not take the note in absolute 
payment. The receipt for the turnpike shares was in full of 
the last quarter's rent. The letter was not cpnclusive proof 
that the shares were in fact received conditionally, or as secu- 
rity. The terms of the receipt contradict that idea, and the 
testimony of the two witnesses is balanced. 

[ * 71 ] *Parker, contra. Receipts are not those written instru* 

i^^^^^'t^^' wicnts against which no parol evidence is to be received. f 
Rep. 366. 5 Parol evidence may be admitted to explain or vary a receipt. 
Ve4ey,juj(i.,S7. »phe uoto was no extinguishment of the rent; nor was it pay- 
ment unless actually paid, or unless there was a specific agree- 
]m^^^ ^8 "^®"^ ^^* ^^ should be payment:): If a landlord takers a bond 
I \i. ^^^' for rent, and the bond is not paid^ i( is no extinguisbment.of the 
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lent-t If a stranger ^ves a bond for the simple contract debt nbw-yobk, 
of another, it is no extinguishment of the debt. * 




[Van Ness, J. The question is not, whether there Was an 
extinguishment of the rent ; but whether the note was accept- \'^woodfaU, 
ed in payment.] 412.498. BuU, 

I contend, then, that there is no evidence of such an ac- 
ceptance. 

Eraser, in reply. In the first receipt, the amount of the 
note was included, with money paid. It was improper to 
admit evidence of the fact of the note's being a part of the 
sum, for it contradicts the very terms of the receipt. I admit 
the general rule, that a note given for a precedent debt b not 
payment ; but here a receipt in full has been given, and with 
full knowledge of the circumstances of the note. The plains- 
tiff held this note near a year ; and after the maker had be- 
come insolvent, he gave another receipt for the turnpike shares, 
m full for the last quarter's rent. The words of the receipt 
are express and absolute ; there is nothing from which to infer 
any condition. Where an agreement is reduced to writing, 
parol evidence is inadmissible to contradict it. The receipt 
»;ontains the written agreement of the party to accept the shares 
m full satisfaction of the rent. 

*[Spencer, J. Suppose a receipt given for bank notes, [ * 72 ] 
which afterwards proved to be forged, would that be conclusive 
evidence of a payment ?] 

That would be a fraud, and therefore no payment ; for it is 
admitted, that where there is fraud or mistake, the receipt may 
be explained. If there was any condition, it ought to have 
been mentioned in the receipt. You cannot, afterwards, vary 
the terms of a writing, deliberately made and signed by the 
party. 

Per Curiam, It has been repeatedly held in this court, 
ihat a receipt is an exception to the general rule, that a writing 
cannot be explained or contradicted by parol. (I Johns, 
Cas, 145. 2 Johns, Rep. 378.) The grossest abuses and 
fraud would be practised upon the ignorant aitd unwary, if re- 
ceipts were to be deemed conclusive, and not open to exami- 
nation. The weight of this inconvenience has been fek and 
avoided in other courts as well as in our own. (2 Term Itep, 
866. 5 Ves, 87. 1 Peters's Adm. Rep. 179, 180.) the. 
parol evidence was, then, admissible in this case, to show that 
the receipt of the 24th of September, 1803, though purporting 
to be in full for two quarters' rent, was founded partly on a 
note given by one Cojin to the plaintiff, by the procurement 
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NEW-YORK, of the defendant ; and that Coffin became insolvent before the 
J^^I^^J^^ note fell due, by which means the note was not paid. The 
TH0R9T0H taking of the note was no exfingnisiMnant of the debt due foi 

rATWE ^^^ ^^"^* ^* ^^ ^ ^^^ ^^^ settled, and repeatedly Tec og t Hao d 
in this court, that taking a note, either of the debtor or of a 
third person, for a preexisting debt, is no payment, unless it 
be expressly agreed to take the note as payment, and to run 
the risk of its being paid ; or unless the creditor parts with the 
note, or is guilty of laches in not presenting it for payment in 
[ * 73 ] due time. He is not obhged to sue upon it. He *may return 
it when dishonored, and resort to his orimnal demand. It only 
postpones the time of payment of the old debt, until a default 
be made in the payment of the note. (1 Salk, 124. 5 Term 
JRep. 513. 6 Term Rep. 52. 7 Term Rep. m. i Esp. N. 
P. 3. 1 Cranch, 181. Herring v. Sanger, January term, 
1802, and Roget v. Merriit and Clapp, 2 Caines, 117.) 
There is no evidence in this case, that the plaintiff agreed to 
run the risk of the solvency of Coffin, and to take the note as 
absolute payment, except it be the inference arising from the 
receipt itself, and that is not enough to estabhsh such a posi- 
tive agreement. The case of Murray v. Gouverneur fy Kembhy 
which was decided in the Court of Errors, in February, 1800, 
on an appeal from a decree in chancery, is in point, as to the 
question before us; for it is to be observed, that the rules of 
evidence are generally the same in cases of law and of equity. 
It was there decided, that receipts were explainable, and that 
a bill was not a discharge of a precedent debt, unless by ex- 
press agreement ; and that a receipt of a bill as cash was still 
not sufficient evidence that the bill was taken as an absolute 
payment. 

As to the receipt for the turnpike shares, it does not, even 
on the face of it, purport that those shares were taken as 
an extinguishment of the rent ; and the parol evidence is de- 
cisive that they were offered by the defendant, and received 
by the plaintiff, as a security merely. 

The motion for a new trial must therefore be denied. 

Motion denied. 



[ * 74 ] *Thornton against Payne. 

Where A. by THIS was an actiou of covenant. The declaration contained 
^ement°*^wi?h ^^o counts. The first count stated, that by certain articles of 
B. baiigainecL agreement, dated the 7th January, 1806, between the plaintiff 
agreed "t^nSe ^^^ defendant, the defendant bargained, covenanted and agreed 
would 'ret and with the plaintiff, that he would let and hire to him a certain 
**'^ ^ farm farm, &c. for the term of six years, from the 1st of April, 



certain 



for the term o/ 1807, and ending the 1st of April, 1813, on condition, and 
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in consideration that the plaintiff should pay the defend- new- yokk 
ant 250 dollars on the first day of April, in each and every .^^J^I;^^^^, 
year, during the said term. There were also a variety of cov- Thornton 
enants on the part of the plaintiff, to do and perform certain p ^• 
things, as to the said farm, &c., and as to the manner of using 
and improving it. The breach assigned was that the defend- six years 5 from 
ant had never let the said farm to the plaintiff, nor given iso?, to the' 1st 
him the possession thereof, nor permitted him to enter the ^P^h. 1813, on 
same, although, on the 1st of April, 1807, and often after- consiVeraSon**' 
wards, the defendant was requested, &c. ; but the defendant, ^^^ ^: ^^^dd 
before the 1st of April, 1807, sold and conveyed the farm to SoJars'on the 
one Geors^e H, Birtch, &c. ^P' ., <?ay of 

The second count was similar to the first. The defendant year, during the 



ngthe 



pleaded to each count, that the plaintiff did not pay to the ^®""» *°, 
defendant, on the 1st day of April, 1807, the sum of 25,0 dol- pay the 250 
lars, and with a verification. ^°"^.' ^^ *° 

^ ,. 1 .1 t t • • 1 do vanous other 

To these pleas there was a demurrer and jomder. things specified 

in the agree- 

E, Williams, in support of the demurrer. The question is, before the 1st 
whether the payment of the 250 dollars, on the 1st of April, ^fd'thefaJrato 
1807, was a condition precedent. That this was not a con- c. i« an ac- 
dition precedent, is evident from the terms *of the agreement. [ * "^5 ] 
The lease is for six years, from the 1st of April, 1807, to the tion brought by 
1st of April, 1813, and the rent is to be paid on the 1st day for a^f reach of 
of April, in each year. The first day of April, 1807, must, covenant, in not 
therefore, be exclusive, and the first of April, 1813, inclusive. SSi of ^ihe 
The lease did not commence, then, until the 2d of April, farm, it was 

1 Qn'7 + -^ ' held, that the 

J oU t .J payment of the 



But if this was a condition precedent, yet, if the defendant, ^ dollars by 
by his own act, puts it out of his power to perform his cov- condii?oM°V«- 
enant, the plaintiff is not bound to proceed and do the first cedent, and that 
act.l Here the defendant, before the 1st of April, 1807, sold meuced°ou°the 
the same to Birtch, so that he could not put the plaintiff in ^/^^'^^' 

possession. « articlea were a 

Again, the articles of agreement do not amount to a lease, J.®^«® <^[ ^® 
but are a mere agreement for a lease.^ to ^., and not 

a mere agree- 

Foot, contra. Where there is a condition precedent, a per- tuie lease; and 
formance of it must be shown, or that the other party had ^^^[^Jljf® ^^Jjj 
incapacitated himself from executing his covenant; but it does LT"' recover; 
not appear, nor is it to be intended, that the defendant could ^"^^^^ *fsee, 

* roust seeK tiis 

not have performed. It will be found by the authorities, that, remedy to eet 
from the date, and from the day of the date, includes the first ^^^^actfon Ji 
day. The case of the Earl of Pembroke v. T%e Duchess of ejectment, (a) 
Fortland,\\ in which all the cases were considered, was to that 

t^fff^ri (*) Jackson ▼ 

But we contend, that the instrument set forth in the decla- '^S^* -Rq». 336. 

croKEjS FFeiuMI*« 

1 6 Co. 21. Cro, Eliz. 450. Willes, 157. n.a. 1 H. Bl. 270. «, •'**"• "^^ 

\ Wood/aU, 10. Cro. Eliz. 166. 173. || Cowp. 72S. 
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NEW-YORK, ration is a lease, and not an agreement for a lease. It contains 
^^^^][;J^^ no promise, or reference as to any future writing or lease to 
Thornton be executed.f The term is fixed ; the amount of rent and 
p ^' days of payment are stated, and there are mutual covenants 

] 3 Joh t. Rep, ^^^ performance. If this was a lease, then there has been no 
u. breach of covenant on the part of the defendant. 

Spencer, J., dehvered the opinion of the court. The pleas 
* 76 ] are clearly bad, if the payment of the 2^ dollars *is to be 
considered as a condition, which it is not, but is to be con- 
strued as a covenant. There was no rent due on the 1st of 
April, 1807. The term was for six years, from the 1st of 
April, 1807, ending on the 1st of April, 1813, and the pay- 
ment of the 250 dollars was to be on the first day of April, 
during the six years. Or, according to the plain sense of the 
agreement, here was a renting for six years, at the annual rent 
of 250 dollars, to be paid on the first of April, in each year. 
The term of six years is to be from the first of April, 1807 ; 
and whether that day shall be inclusive or exclusive, is to 
depend on the subject matter, and the evident sense of the 
parties. Here, then, there can be no hesitation in saying, that 
the day is excluded ; for it would be unreasonable, withoirt 
expressions clearly denoting the contrary, to suppose that the 
year's rent is to be paid in advance, arid before any enjoyment 
of the premises. But the term is to end on the first of April, 
1813 ; consequently that day is included ; and if the rent is to' 
be paid on every first oi April during the term, and the first of 
April, 1807, be one of them, then, instead of the plain tiflfs 
paying six years' rent for so many years' enjoyment, he would 
pay seven years' rent. Evidently, then, the term must com- 
mence on the 2d of April, 1807. Consequently, the pleas, 
tendering issue on an immaterial &ct, are bad. 

It has been objected, that the article set forth is a lease, and 

consequently that the breach, in not letting the premises, is 

not supported, and that the plaintiff, having committed the 

first fault, judgment must be against htm. It is observable, 

that though the breach extends also to not giving the plaintiff 

possession, and not permitting him to enter, yet there are no 

such covenants in the article. Tlie case, therefore, rests oa 

this : whether the article is a lease in presenti, or an agreement 

[ * 77 ] for a lease. Without recurring to the cases *in the English 

reports, all the principles applicable to this case have bee& 

settled in this court. It is a cardinal point in determining 

whether contracts between parties, in fetation to letting, are 

leases, or agreements for leases only, to seek for the intention of 

the parties from the whole instrument. The case of Hallet and 

Wyley (3 Johm, Rep, 44.) was one of great hardship on the 

defendant, who was prosecuted for the rent of a house in Neto- 

YorJc, accruing after its destruction by fire, without any blame 

imputable to him f and the court reluctantly gave judgmen 
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OF THE STATE OF NEW-YORK. 77 

for the plaintiif, adjudging the instrument between the pattied NEW-YORKi 
to be a lease, though it purported, on the face of it, to be only K^^^^^i^.--^^ 
a memor-andum for a lease ; by which the plaintiff i^reed to Wilcox 
let or lease the house, for the term of four years, on a specified tjcn^yck 
rent. In making that decision, the court was governed by the 
fact, that there was nothing in it to show that the parties con- 
templated any further assurance ; and it was there held, that 
the words implied a present demise ; the period for which it 
was to be held, and the rent, being definitely and accurately 
stated. The only circumstance differing this case from that 
is, that there the lessee went into possession under the instru- 
ment. But that alone cannot give a different effect to the 
articles now under consideration. 1 will barely observe, that 
in eyery case decided in the English courts, where agreements 
have been adjudged not to operate by passing an interest, but 
to rest in contract, there has been either an express agreement 
for a further lease^ or construing the agreement to be a lease 
in presenti would work a forfeiture, or the terms have not been 
fully settled, and something further was to be doirie. In the 
present case, the words imply an immediate demise ; there is 
no stipulation for a further lease ; the term, the rent, and the 
manner of occupying the farm, are all explicitly stated. Wb 
are, therefore, of opinion, that the plaintiff acquired by the 
♦article, all the rights of a lessee, from the first o( April, 1807 ; [ * 76 ] 
and that there has been no breach of covenant on the part of 
the defendant. The plaintiff's remedy, if he is kept out of 
possession, must be an action of ejectment. 

Van Ness, J., havmg been concerned as counsel in the 
cause, gave no opinion. 

Judgment for the defendant. 



WiLCGX against Ten Eyck. 

THIS was an action of covenant. The declaration stated, By articles of 
that by articles of agreement, under seal, dafted the 9th of efgrS^elSll 
September, 1807, the plaintiff covenanted with the defendant ber, i807, a, 
to execute to him in fee, on the 15th of May, then next, a executTadeid 
warranty deed of a certain farm, &c., which farm was then in in fee for a cer- 
the possession of the plaintiff, and of which James Van onthe'isihM^^ 
VaTkenbergh held a bond and mortgage, which the plaintiff isos, &c.; m 
covenanted was not enforced ; (i. e. foreclosed ;) and that the Xereof ^^^^"b. 
same should be settled and paid off, as far as its demand ex- covenanted to 
tended, to the said 15th of May, (i. e. that the sum then to be 5o{ia« ti ^ 
due should be discharged,) at which time the plainti£ was to weeks after the 
be discharged from the said bond and mortgage ; in consider- ^^eJ^ * sk 
ation whereof, the defendant covenanted to pay the plaintiff, aoiiars in H 
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79* CASES IN THE SUPREME CX)URT 

NEW-YOBK, in four weeks from the date of the articles, 50 dollars, and 
'Jj][;J^2^ three weeks thereafter, another 50 dollars, *and on the 15th 
Beadshaw of May then next, 900 dollars, and to pay the demand on the 
^ said bond and mortgage, which should become due after the 

15th of May then next, and to give a lease to the plaintiff for 
weeks t^er^ one year from the said 15th of May, of the farm ; and the 
doifiarTon the plaintiff covenanted to deliver into the barn of the defendant, 
^thiifay,i808, half of all the spring grain, one third of the corn in the crib, 
held, that ^ ^nd half of the hay in the bam and in stacks ; and not 
covenants were to summer fallow any ground, but to leave the ground west of 
dependent ; a!nd the houso fallow for the defendant : and the plaintiff reserved 
Uiat where cov- the privilege of taking away all the wheat and rye which he 
esS)iish7d°°to shouW SOW on the premises that fall ; (i. e. the fall of 1807 ;) 
^ d ™°*5*' ^^ ^^^ ^^^ plaintiff further covenanted not to waste the timber ; 
Sey^cominue and for the performance of the covenants, each party bound 
ihou^*r"^**Te '^^^^'f ^^ ^^^ other, in the sum of 500 dollars. The plaintiff, 
piaiiuiff had protesting that the defendant had not performed any of his 
covenanted to covenants, avcrrcd that the defendant did not pay the 50 dol- 
on his part^ in lars, either four weeks from the date of the articles, or since ; 
theinterraediate nor the 50 doUars within three weeks thereafter, nor since ; 

time between 

the ' jperform- nor the 900 doUars on the said 15th of May, nor since ; nor 
anceof thedi^^ the demands become due on the bond and mortgage after the 
be done by the Said 15th of May ; and he further averred, that 1,046 dollars, 
defendanu vt^ith interest, had become due on the said bond and mortgage, 

after the said 15th of May; and so he saith, &c. 

To this declaration there was a s^eneral demurrer and 

joinder. 

' Henry y in support of the demurrer. He cited 2 Johns. Rep 
207. 

Fordy contra. He cited 2 Johns. Rep. 272. 387. 

[•80] *Per Curiam. The covenants here are mutual and inde- 

pendent. This case cannot be distinguished from that of Seers 
V. Fowler, (2 Johns. Rep. 272.) and of Terry v. Duntze, (2 
H. El. 389.) If the covenants be once established to be in- 
dependent covenants, they continue so throughout, although 
the plaintiff had covenanted to do certain acts on his part, in 
the intermediate time, between the performance of the differ- 
ent acts to be done by the defendant. There must be judg- 
ment for the plaintiff. 

Judgment for the plaintiff. 



Bradshaw against Callaghan. 

A. died seised THIS was an actiou of dower, unde nihil habet, &c., of 
Um hein pro- lands of which the husband of the demandant died seised, in 
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Charlton, in the county of Saratoga. The tenant plead ne NEW-roRK 
tmque seise, ifec. and subjoined to his plea the following notice : vj!^ll!^!l^ 
'^ Take notice, that the said defendant, on the trial of this Bkadshaw 
cause, pursiianr lo the siftUite in cmch case made and provided, ^' 

will give in evidence and insist, that the said plaintiff, long be- 
fore the issuing of the original writ, had her dower out of the ceeded to ob 
messuages, lands and tenements, which were of James Brad- oT'the lands un^ 
shaw, her late husband, deceased, lying in Charlton, in the ^^^ t^® ac^i 
county of Saratoga ; and will further give in evidence, that by of a. °noi* ap- 
virtue of an act entitled an act for the partition of lands, peanng, judg- 
passed the 7th of April, *1801, partition was made in the term [ * 81 ] 
of August, 1807, before the justices of the Supreme Court of ^^^>^^^ ^^^%^ 
Judicature of the state of New- York, at the city of Albany, default ; and in 
of the lands and tenements which were of the said James pa^Hfon?a"ea- 
Sradshaw, her late husband, deceased, lying in Charlton, in sonabie dower 
the county of Saratoga, aforesaid ; and of which the said ^l aSged 
plaintiff claims her dower, among the heirs of the said James to her out oi the 
Bradshaw, her late husband, deceased, in a plea of partition hu°band°^ aud 
thereupon made before the justices of the Supreme Court, be- 8hewasadjud|- 
tween Patrick Callaghan and Ann his wife, one of the ^\\^^ H^ gg 
daughters of the. said James Bradshaw, deceased, plaintiffs, and cents for her 
William Bradshaw, James Bradshaw, John Bradshaw, John ST cxpeiises b 
Bradshaw, jun. , the said Mary Bradshaw, and Nancy Crothers, an making the par- 
infant under the age of twenty-one years, by Keneth Gordon, her helre inemaids 
guardian, defendants ; and will further give in evidence, that in issued a >rf 
the rendering of the judgment aforesaid, in the plea of partition ihr^di)w"4'*°of 
aforesaid, between the parties aforesaid, the reasonable dower the widow at 
of the said plaintiff was allotted and adjudged by the justices 5,Tcosis'soa^ 
of the said Supreme Court, to the said plaintiff, as the dower judged; it was 
of the said plaintiff, out of the estate of her late husband, proceedings uu- 
James Bradshaw, deceased, lying in Charlton, in the county der the act for 
of Saratoga, aforesaid ; and will further give in evidence, that wire nff'and 
in the rendering of the judgment aforesaid, in the plea of par- void, as agaii.st 
tition aforesaid, between the parties aforesaid, in the said court, claim for* dow- 
before the said justices, it was further adjudged, that the said er; that she was 
plaintiff should pay to the said defendant and Ann his wife, Hor "did^^lILf 
eiffhty dollars and ninety-six cents, as the share and portion of ^^^? . come 
the plaintiff of the costs and charges attending the partition view of the act; 
aforesaid, of the lands aud tenements of her late husband, that she was not 
James Bradshaw, deceased, according to her right in the lands and^piea^'^or 
and tenements aforesaid ; and will further give in evidence, P®"^*^^^ J^^** 
that the lands and tenements that were adjudged to the said the judgmeiu 
plaintiff, in the plea of *partition between the parties aforesaid, [ * 82 ] 
as the dower of the said plaintiff, have, long before the issuing in partition; and 
of the original writ of the said Mary, to wit, on the 26th day duct of the heirs 
of November, 1808, been sold by virtue of a writ of fieri facias, y ««'-"& *»«' 

1/ 1/ ' ciower to Dav 

issued out of the said Supreme Court of Judicature, on the the costs w^ 
iudsment of partition, rendered between the parties aforesaid, improper and 

JOT' r 7 unwarrantable. 

la) 
(a) S. C. 8 Jokns. Rep. 558. in error. Bee Coles v. Coles, 15 Johns. Rep. 319. and 9 Rn. Sua, 
m.lJV.R.L.507.&73. 
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NEW-YORK, to satisfy the said defendant and Ann his wife, for the part and 

>J!I^i^2Lx P^^^'^" ^^ ^^ costs and charges of the said plaintiffs, adjudged 
Bkadshaw by the jostices aiforesaid, as the share and portion of the costs 

^ ^- and charges of the said plaintiff, attending the partition of 

the lands and tenements afoifesaid ; and will further give in 
evidence, that the dower of the said plaintiff, by virtue of the 
writ of j/Jeri yiiaas aforesaid, upon the judgment in partition 
between the parties aforesaid, has been exposed to sale by the 
sheriff of the county of Saratoga, at public vendue, to the 
highest bidder, to satisfy the part and portion of the costs and 
charges of the said plaintiff, adjudged by the jostices aforesaid, 
as her share of the costs and charges attending the portion of 
the lands and tenements which were of the said James Brad-- 
$haw, her late husband, deceased, and that the said defendant 
purchased the same, for the sum of nineteen dollars, of the 
money of account of the United States, being the highest sutii 
offered for the same." 

The cause was tried at the Saratoga circuit, the 30th Mayy 
1809, before the chief justice. 

The tenant confessed the marriage, seisin, and death of the 
hitsband, and offered to give in evidence a record of & judgment 
in partition, made as set forth in the notice, subjoined to the 
plea between the heirs of the said James Bradshaw, the hus- 
band of the demandant, of the lands and tenements claimed 
by the demandant, to which partition the demandant was a 
party, and the defendant, with divers heirs of the said James 
Bradshaw, deceased ; and that Patrick Callaghan, the above 

[ * 83 ] tenant, and *Ann his wife, were the only plaintiffs ; and that 
the demandant in this cause did not appear, and that judgment 
passed against her by default ; ahd also n, fieri facias, issued on 
the judgment in partition aforesaid, against the demandant and 
the heirs, to satisfy the costs and charges of making the par- 
tition actordiiig to the respective rights of the parties therein ; 
and also a deed, duly executed by the sheriff of the county of 
Saratoga, for the doWer of the demandant, out of the landd 
and tenements afotesaid, sold by virtue ofihefi.fa, under the 
judgmisrnt iti partition afbresaid. This testimony was objected 
to by the demandant's couni^l, and overruled by the chief 
fmtice. A vierdict was found for the demandant. 

The case was submitted to the court, without argument." 

Pet Curiam, The proceedings under the partition act were 
null and void, as respects the claim of the demandant for 
dower. She was not bound to appear and plead ; and her not 
appearing cannot prejudice her present claim. The judgment 
in partition could only affect her rights, if any she had, as a 
joint-tenant, tenant in eommofi, or in copchrcenary. Her light 
6( dowet did not kfiafce her i^ch a tenant ; nor did it come 
within the purview of the act. The subsequent conduct of 
the heirs, in selling tbe part assigned as her dower, for llie 
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costs of partition, has very much the appearance of an attempt NEW-YORK 
to defraud her of her rights. There must be a judgment for vjj^lij^'^^" 
the demandant, for the dower and damages recpverisd by the Frankl 

Judgment for the demaofiEnt. 
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*Franklin and others again$i Tal»iadge* [ * 84 

THIS was an action of trespass, quare clausum fregit, ft* Where the 
cutting down and carrying away pine timber from the land of Jciiou if"irJs- 
the plaintiifs. The cause wag tried at the last Oneida circuity pass, uiutre 
before Mr. Justice Yates, deciw^ediy^tije 

At the trial, the plaintiffs' counsel produced a perfect title ??'"®»^.^'^*'' 
to Abraham Franklin, Samuel Franklin, and William T, Rob- and* the 'uel"! 
i^on, in the locus in quo ; the defendant's counsel objected under which he 
to the deed, on account of the variance as to the name of JVil- xheTocusinqZ 
Ham Robinson, named in the declaration. The plaintiffs' ^io wmum 
counsel offered to prove that one of the plaintiffs in the cause the variance 
is as well known by the name of William Robinson, as by the ^^^^^J^f '^ i'J'" 
same of William T, Robinson; and that he is sometimes called "t^ier"?'. was no 
by the one name, and sometimes by the other ; but the judge {|^g**name^- lor 
ruled against the plaintiffs, who, thereupon, submitted to anon* the law recog- 

SUJt, subject to the opinion of the court. Christian namr" 

A motion was made to set aside the nonsuit, and for a new and the piaiiuiir 
trial. ^'S^^i ^^' ^^ 

thought proper, 
prove tiiat he 

iSerfff-mci:, for the plaintiffs. r"^^ ^''''■'']^ 

o ' r known wilhoui, 

as with the Idler 

Kirkland, contra. ^'hil^^''*"''^!^'*; 

^ ofhtsuame. (a) 

Per Curiam. A new trial must be awarded with costs to (a) see jodiwon 
abide the event. The addition of the letter T., between the johj^^7p. m. 
Christian and surname of one of the plaintiffs, did not affect /g'^^J; ^j^[ 
the grant, which was to be taken benignly for the grantee. ^^ '^''^^kZ' 
It was no part of his name^ for the law knows only of one ji^^2d!'jJjcLn 
Christian name. ( Co. Litt. 3. a. 1 Ld. Raym. 562. Vin. tit. 5^,%'. ^j^::^: 
Misnomer, c. 6. pi. 5. and 6.) And it was perfectly competent **{^^^ ^^f'^i'S 
for the plaintiff to have shown, if necessary, that one of the 
plaintiffs was known, as well *with, as without the insertion of [ * ^o ] 
the letter T. in the middle of his name ; though even that was 
not requisite in the first instance, nor unless made necessary 
by testimony on the part of the defendant 

New trial granted. 
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NEW-YORK, 
Nov. 1309, 

GiT.LET GiLLET, Administrator of Clemens, against Maynard. 

V. 
MaTNARD. r¥iTTT« * n " • /• i i i 

A. entered into THIS WES an actioH 01 assumpstt for money had and received 
a parol agree- to the use of the plaintiff; and for work and labor performed, 
with !b" for the money lent, &c. Plea, non assumpsit. The cause was tried 
purchase of iw at the Oneida circuit, in June, 1809, before Mr. Justice Yates. 
!i"^^took pos- At the trial, the plaintiff offered to give in evidence a parol 
session of the contract, between the intestate and the defendant, foi* the sale 
pTrt of Uie pur- of 100 acres of land, and that a sum of money had been paid 
chase-money, by the intestate, and who had, after the makins of the contract, 

ftnci deai*eo a « 

part of the land, and whilc in posscssiou of the land, under the contract of sale, 
and made im- performed labor in clearing it, and that the defendant had 
proveme^s, ^^ since violated and abandoned the contract. The counsel for 
1807. His ad« xhe defendant objected to this evidence ; but the juds^e admitted 

minis ura tor ten- • • ' •! c? 

dcred the resi- it, subjcct to the Opinion of the court upon the facts as they 

chase-^m^one^"*^ should appear on the evidence. The plaintiff then proved, 

and**ieSSed that in May, 1803, Clemens, the intestate^ made a parol con- 

a deed J but ^. ^ra^.^ ^j^^ ^he defendant, for the purchase of 100 acres of land 

refui>^d to re- . i y^ • 7 • j», ^ iH m 11 

r # gg I in the Uneida reservation, *at 8 dollars per acre. Twenty doJ- 
ceive the money lars werc paid, and one half of the purchase-money was to be 
decd'^and^iook P^^^ ^" 1812, whcu the defendant's bond and mortgage, given 
possession of to the State for the land, became due, and the residue in a rea- 
the land. The sonablc time thereafter. This was proved by a witness who 

administrator of , • i *^ i • i i 

^. then brought was present at the conversations between the intestate and the 
ail action of a*- defendant, and while the former was in possession of the land. 

sumpsit against ^ iiii* > r> ii^ /• 

B., to recover it appeared, also, that the intestate, m 1803, sold 50 acres of 
pafd by Se"hi^ the land to A, C, who agreed to pay the purchase-money to 
testate J and the defendant, and who, accordingly, paid him 133 dollars. In 
wo^kalid labOT November, 1807, the plaintiff called on the defendant, who ex- 
performed by hibited to him an account, in which he acknowledged that he 
and improv^e- ^^^ received of the intestate various payments on account of 
ments made on the land, making the sum of 188 dollars, and, with the interest, 
lilc-iime; '"and amounting to 263 dollars and 36 cents. It was also proved; 
while in pos- that the intestate cleared, enclosed and sowed eight acres of 
heid'rthJt^ "^h^ the land. In the autumn of 1807, the plaintiff offered to pay 
contract was the defendant 24 dollars and 60 cents, on account of the 5( 
tbariiiv^pVaintiff ^crcs posscssed by the intestate, which the defendant refused 
was nitiiied to to rcccivc ; and when the plaintiff demanded a deed, he re 
thp money paW f^scd to-give any, or to do any thing about it. Ip Decembet 
bv the intestate, following, the plaintiff made a formal tender of the money, ano 
bm ' noJ *^*^ wly demanded a deed ; but the defendant would not receive it, oi 

damages for the eXCCUtC a deed. 

be^s?owe*d, **or The defendant proved, that the intestate, by his agreement, 
the improve- was to pay 400 dollars in 1803, and that the residue of the 
made on the purchase-moncy was to be secured by bond and mortgage, and 

*uid. \a) 

^a) Tattle v. .Vaif«, 7 John.i. Rep, 132. and note. Chtry v.HuUy 11 Johns. Rep. 441. Raymond 
V. Beamardj IS Johns. Rep. 274. BurUnffame v. BurUngnMy 7 Cow, Rep. 9i, See Skuta v. Dprr^ 
5 fVend, Rep. 204. Oreen v. Greeny 9 Cow, Rep, 46. Raymond v. Bearnard, 12 Johns, Rqp, 374 
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the deed to be given when the first payment was made : that NEW-YORK, 
in the autumn of 1807, the defendant took possession of the sJJ^^^;!^^ 
50 acres, which the intestate had possessed, and sold them to Gillet 
another person. ^ ^' 

The judge charged the jury, that the plaintiff was entitled 
to recover, not only for the money paid by the intestate, but 
also for the clearing and improvements on *the land. The [ * 87 ] 
jury found a verdict, accordingly, for 413 dollars and 36 cents. 

A motion was made to set aside the verdict ; and the case 
■was submitted to the court, without argument. 

Thompson, J., delivered the opinion of the court. This was 
an action for money had and received, and for work, labor 
and services. The object of the suit, as appears by the case, 
was to recover back money paid by the intestate to the de- 
fendant, on a parol contract for the purchase of a tract of land, 
which contract had never been fully executed; and also to 
recover compensation for the improvements made by the intes- 
tate, while in possession of the land under such contract. It 
does not satisfactorily appear from the case, what were the 
precise terms of the contract, made in the year 1803. It is 
obvious, however, from what passed between the parties in the 
spring of 1807, that neither of them pretended that the terms 
of the contract had been complied with. The conduct of the 
defendant can be viewed in no other light than as a relinquish- 
ment of the contract. He refused to receive any more money 
from the plaintiff. He took back the possession of ^the prem- 
ises, which had previously been in the possession of the in- 
testate ; offered them for sale, and actually delivered over the 
possession to a third person. These acts are altogether incon- 
sistent with a claim to have the contract completed. If the 
contract be considered as rescinded, no doubt can be enter- 
tained but that the plaintiff is entitled to recover back the 
money paid by the intestate. The case of Towers v. Barrett 
(1 Term Rep. 133.) fully establishes the principle, that assump- 
sit for money had and received lies to recover back money 
paid, on a contract which is put an end to ; either where, by 
the terms of the contract, it is left in the plaintiffs power to 
rescind it, by any act, and he does it, or where *the defendant ( * 88 ] 
afterwards assents to its being rescinded. I see no ground, 
therefore, upon which the defendant can resist a reimbursement 
of the sums he has received as a payment upon the contract, 
which he has himself put an end to. The plaintiff, however, 
ought not to have recovered ajiy compensation for the improve- 
ments. There was no express or implied undertaking by the 
defendant to pay for them. When the work was done by the 
intestate, it was for his own benefit ; and if he voluntarily aban- 
doned his contract, without any stipulation as to the improve- 
ments, he must be deemed to have waived all claim to any 
compensation for them 
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NEW-YORK, The verdict ought, therefore, to be reduced to- 263 dollars 

^JJ^]^Jf^^ and 36 cents, being the money actually advanced, and the 

BissELL interest. Upon the plaintiffs consenting to take judgment for 

^' that sum only, and to remit the residue, the motion on the part 

of the defendant will be denied ; otherwise it is granted with 

X^osts to abide the event. 

Judgment accordingly. 



.. 1 1 



[ * 89 ] * BissELL against Kip. 

\viijere a de- THIS was an actioH of debt against the defendant, as sher- 
cmilrnTai"d''ad-" ^^ ^^ ^^e county of Oneida, for the escape of Abel Brigham, 
milled to the charged in execution, at the suit of the plaintiff. 
por^'wliked The declaration stated a judgment in favor of the plaintiff 
beyond the lim- against B righam , o{ November term y 1808, for 5,403 dollars and 
Rndvo"uSy, "7^ cents, damages, and 37 dollars and 59 cents, costs, and that 
on ihe pretence a ctt. sa. was issued thorcon, tested 26th November, 1808, com- 
bankTf^Tfow* landing the sheriff of Oneida to have the body of Brigham, 
which obstruct- before, &c. at Albany, on the 18th oi February, 1809, to satis- 
waikf ' H "wM fy> ^^- The execution was delivered to the defendant, on the 
held, that the 10th of December, 1808. On the same day he arrested Brig- 
dfd^norjISiify Aam. The escape was alleged to have been on the 16th of 
a departure February, 1809. 
ai^dTthai iufas The defendant pleaded seven pleas :■ 

ail escape, for 1 . Nil debet 

rffw^^'ilbier'" 2. That Brigham, on the 16th of February, 1809, without 

Where the his knowledge or consent, and against his will, escaped ; and 

gao[*were° no^ that the defendant made fresh pursuit, and retook him before 

defined by wm- suit brought I and that he has since remained, and still remains. 

vie marks or r 's.i^r \ • p^ 

boundaries, and » taithlul prisoner, ifcc. 

[ * 90 ] *3. The like plea, except alleging a voluntary return, before 

the prisoner suit brought, instead of fresh pursuit and recaption. 
them, in^o^'^a 4. That the Court of Common Pleas, of Oneida county, on 
building which the 26th of May, 1808, in pursuance of the statute, &c, appoint- 
lo^e wuSGrthe od the liberties of the gaol, at Whitestoum ; and that the de- 
Jiinits,and staid fendaut, in pursuaucc of the 6th section of the act, did permit 
?hen returned: Brigham to go at large within the liberties, on the 16th Febrtt- 
this was held arv, 1809, and that he remains a faithful prisoner; which is 

to be an escape, ^u ii j 

for which the t^G alleged cscapc. 

*bi"^Tiir* h ^' ^ ^^^ plea-stated the liberties, and the permission to I 
iimfts were go within them, as in the fourth plea, and that the prisoner, on | 
vaguely defin- the 16th February, 1809, without permission of the defendant, 
excuse^or jus- cscaped from the limits, and voluntarily returned before suit 

foMhesherTii "^^"g*^^* 

not •bound to 6. The sixth plea was the same as the fourth, adding only, 
iw"^ on ^ bail ^^^^ whilst SO in custody, the prisoner accidentally and inad- 
unti they are vertently walked sixteen feet beyond the limits, which vfere 
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bounded by an imaginary line ; and that immediately, and be- new-yokk, 
fore suit brought, he voluntarily returned, &c. ^°^' ^^^• 

7. The 7th plea stated the establishment of the gaol liberties bissell 
by the Court of Common Pleas, on the 20th May, 1808, and ^' 
that the defendant, in pursuance of the sixth section of the act, 
and after commitment, i. e. on the 10th December, 1808, did defined by ««- 
permit Brigham to go at large within the liberties ; and that co^ixIm..,"' if/ fhe 
Brigham, on the I6ih February, 1809, inadvertently, and with- diivr t ;„, of the 
out intention to escape, walked into a certain building, occu- vvijcn^ in an 
pied as the office of Reuben Leavenworth, sixteen feet beyond ^*^^'"'' ;iA;aiusi 
the Hberties, which were bounded by imaginary lines, of vague an «sJape, he 
and uncertain description, and which lines were commonly p'^a^^ed, that 
deemed, understood, and reputed to include the said building advlrST^ '" 
or office, and that JSrig-Aam, within one hour thereafter, volun- ?"d without any 
tarily returned, and hath since remained within the liber- escape, went 
ties, &c. . • i"^^ »» «fli<''?> 

*To the second plea the plaintiff replied, protesting against [ * 91 ] 
its sufficiency, and traversing the matters alleged therein. sixteeji feoi be- 

To the third plea he replied, stating that the defendant took tie" andn t uru- 
a bond from the prisoner for the liberties ; and that afterwards ®^ ,'" 5>"« ^';^"':, 
the defendant permitted the prisoner to escape and go at large, oflice *^ was 
To the fourth plea there was the like replication. commonly re- 

To the fifth plea there yvas the like replication. wiii^in tiiJiiber^ 

To the sixth plea the plaintiff replied, stating the giving the Jj^®^' .^''*^ p'^^ 
bond for the liberties, &c and traversing the matters set up in for not siaihig 

the plea. belb ^^"''" *.''•''*' 

To the seventh plea there was a special demurrer, and the brou^rhi. 
following causes of demurrer were assigned : ''? an action 

1. That it is not alleged that Brigham returned before suit i|; "or ^^^1- 
brouorht. f-T' '''^ p|'^'"- 

t\ T» •>. • • • . ^ t . f • • , tin set forth, m 

2. Because it is inconsistent and contradictory, in stating the his declaration, 
liberties to be duly appointed, and yet that they were bounded eoi^lflT'"^ '^• 
by lines vague and uncertain, &c. 5,441 dollars 

The rejoinder to the replication to the second plea insisted ^ama^s ^'^"^ci 
on the matters in the plea, and took issue thereon. that S ca. \a. 

The rejoinder to the replication to the third plea admitted ^^^^^^ J[^J Jjj® 
the fijiving of the bond, and traversed the escape therein al- execidion pro- 

leged. friar'\vas Ibr 

There was a similar rejoinder to the replications to the fourth 5,44i dollars 
and fifth pleas. i;"i ^j cems j 

mi • • 1 1 I- • I'll 1 • <• »^ was held, that 

Ihe rejoinder to the replication to the sixth plea, admitted theshcrin;inthe 
the giving of the bond, and insisted on the matters set up in couiy^M^Jake 
the plea, and took issue thereon. advantage of 

There was a surrejoinder to the second and sixth rejoinders, j^® secmTumt 

and issue thereon. ' the mistake in 

The surrejoinder to the third rejoinder stated, that afler giv- Jl?^, ?menda" 

ing of the bonds, and after the return of Brigham^ he did bie;(a) and 

escape and go at large, and joined issue. („) j^^ ^ 

*The surrejoinder to the fourth rejoinder stated, that after waiker, jacksvn 
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NEW- YORK, giving the bonds, the defendant permitted Brigham to escape 

^J^^]^;Jf2L^ ^°^ joined issue thereon. 
BissELL There was the same surrejoinder to the fifth rejoinder as to 

^^'^ the third. 

At the trial, the plaintiff gave in evidence the judgment 
that, as the dec- against Brigham, and offered in evidence the test, ca. sa, which 
staled "he sui^ Varied one cent from the judgment, in the amount recovered ; 
stance of the tjjo judgment being for 6,441 dollars and 36 cents, dama£:es and 
did not set it costs ; and the execution being for 5,441 dollars and 37 cents^ 
forth in h(Kc damages and costs. The defendant objected to the execution, 

V£f'Dii tbe cu * 

ta orodiiced iii on account of the variance ; but it was admitted. The plain tiiT 
admrsibi ^u^- ^^^^ provcd, that Brigham was committed on the execution^ on 
der the plead- the 4th February, 1809. He then offered in evidence the original 
"*6*- record of survey of the gaol liberties] and proved by a surveyor, 

T. Andersm 4 ^^^^ ^^^ subscqucntly surveyed the Uberties according to that 
Wend, Rep. 462. rcc^rd, that by no construction would they include the office of 
coclfc, p^ Y. Reuben Leavenworth ; and that if the lines were run according 
o^odw^icwD. ^Q^j^g recorded limits, they would not include the gaol. The 
Seredied^***' plaintiff further provcd, that whilc Brig-Aflm was in the office 
of Leavenworth, he deUvered the writ in this suit against the 
defendant to a coroner of the county. That on the evening 
of the 8th February, 1809, Brigham, in walking along a side 
walk, within the liberties, the side walk being rendered incon- 
venient for walking, by reason of the snow, but not so but that 
he might have passed down the same, Brigham said, " I will not 
walk here,'^ and went into the middle of the street, and walked 
down there, for twelve or fifteen rods, and more than a rod 
over the limits. 

The defendant proved the original survey, and that the lib- 
erties were loosely and inaccurately defined ; and that no mon- 
uments were ever set up to define the liberties ; and that the 
f * 93 1 courses and distances would not, ^perhaps, in any instance, 
exactly agree with the map. The defendant then offered to 
prove by parol, the reputed limits ; which evidence, though ob- 
jected to, was admitted. He then proved, that the office of 
Leavenworth was vnthin the reputed limits, since March, 1808; 
and that there were no monuments set up. It appeared, that 
where Brigham walked in the street, on the 8th February, was 
. beyond the reputed limits, and that Brigham, from his own con- 
versation, well understood the reputed limits. 

The judge charged the jury, that if they believed Brigham had 
Icnowingly escaped withoui the liberties, they ought to find for 
the plaintiff ; otherwise for the defendant. The jury found a 
verdict for the plaintiff, and it was agreed that it should be 
taken, subject to a case, containing the facts above stated. 

The following points were raised by the plaintiffs counsel: 

1. That the fact found b;- the verdict supports the issue on the 
part of the plaintiff. 

2. That the defendant is estopped by his admission in the 
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js, and his putting the cause at the trial, on the reputed NEW-yoRK, 
liberties, from objecting to the appointment of the liberties. ,J!^if^* 

3. If there are no liberties, the defendant is liable for a vol- 
untary escape, in enlarging the prisoner from the prison-room. 

4. The defendant cannot take advantage of the variance be- 
tween the execution and the original judgment. 

By consent, the motion to set aside the verdict, and for a new 
trial, and the demurrer to the 7th plea^ were argued at the 
same time. 

^Goldy for the plaintiff. The finding of the fact by the jury, [ * 94 ] 
that Brigham knowingly went beyond the limits, goes to all the 
rssues on the various pleas, and it is therefore unnecessary to 
examine the pleadings. All the law found in the books, about 
voluntary and negligent escapes, recaption and return, is ren- 
dered inapplicable, by the decision of the c^urt in the case. of 
Tillman \, Lansing ^^ xehXwe to the gaol liberties under our i 4, Joivn». Rep, 
act The fifth section of the act relative to gaols,^ declares that j24Sess.c.9i. 
it shall be lawful for the Courts of Common Pleas, in the several 
counties, " to appoint a reasonable space of ground adjacent to 
the*gaol of such county, to be denominated the liberties there- 
of, subject to be altered, &c. and such court shall cause the 
same liberties and their limits to be designated by inclosures, 
or posts, or other visible marks, placed on the outer lines of 
the said liberties, as to them shall seem proper," &c. The act 
thus contemplates known and visible marks, constituting cer- 
tain and well-defined boundaries, which must become the 
known and reputed liberties of the gaol. 

Two escapes were proved : the one on the 8th February y 
1808, by going off the side walk into the street ; and the other 
by going into the office of Leavenworth, The defendant, by 
his admission in the pleadings, is estopped from saying there 
were no liberties established. The finding even by the jury, 
contrary to the express admission of the party in his plea, is 
not to be regarded.<5> But without admitting the fact, that i L^""^^' 
there were liberties, it would be impossible for the defendant to 
avoid the conclusion, that here was a voluntary escape, for it 
wais fully proved that the prisoner was at lai^e. Nothing but 
the act of God, or public enemies, can excuse the defendant for . 
the escape ; even a discharge by a court, will not excuse him, 
if the court had no jurisdiction. || Whatever uncertainty there fl* ^'^w^fe 
may be as to the limits, appearing in the survey on record, los* 8 Ten^ 
*there is no doubt or uncertainty as to the rcptt^ed limits, which, ^^ 4^- 
it was proved, were well known to the prisoner; and he I ^'^J 
knowingly went beyond them. 

The objection as to the variance between the amount of the 
judgment, and the sum stated in the execution, under which 
the prisoner was committed, is not well founded. Where the 
process is such as would justify the sheriff in arresting the de- , 

fendant named in it, he cannot object to any error appearing 
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NEW-YORK, in the process or judgment.f The party himself, and not t 

.,J|J^]^;Jf^^ sheriff, is allowed to take advantage of the variance ; and 

BissELL would be unreasonable to allow a sheriff to avail himself of i 

^^^•p error in the process, which was waived by the party, and whi' 

T 2 Saund. 101. flight havc been amended : but the case of Jaques v. Cesai 

n. 2. 1 Wiis. is decisive on this point. There the judgment was for 55/. 1( 

165. 271. Cro, ^^^ ^^^ ^^' *^' ^^ which the defendant was taken inexecutio 
jac. 288. 1 was for 51/. 2^. and the plaintiff recovered the 55/. lOs. again 

and note 2. Ncxt as to the demurrer to the 7th plea. It is admitted th 

the prisoner went beyond the limits, and returned in an hou 
§ 1 Cro, Jac. but it is not stated that he returned before suit broueht.<5> 
Rep. 126. 12 the case o( Dole v. Moulton, cited by the. court, in deciding tl 
Mod. 31. <jase of Tillman v. Lansings and from which this plea seems 

have been taken, the prisoner went over the limits inadvertent! 
and returned immediately ; and the limits too were recognize 
by the court, as an imaginary line. Here the prisoner sta 
over the limits an hour ; and if he might stay an hour, he mig 
• continue a week or month. 

Again, the plea is contradictory ; for it admits that the limi 
were established according to the act, and yet insists that th< 
were imaginary lines, wholly vague and uncertain. 

• 

I * 96 J *lTcwry and KirJcland, contra. 1. We admit that there we 

liberties, either by survey, according to the act, or by reputatio 

If the original survey is pursued, the lines run would not ev< 

include the gaol. It rests, then, on the reputed limits. VI 

contend that the act of the prisoner in going off the walk, w 

justified by necessity, as the path was obstructed by sno 

Where the going beyond the line is accidental, or from nece 

sity, it is not an escape. It ought to be shown that there w 

a wilful intention to escape, in order to render the sheriff liabl 

2. It was necessary for the plaintiff to set forth the judgme 

112 5ac. ^Ar. and execution in his declaration. || If so, he was bound 

(G.) 1 Saund. prove them as they were laid. This is a mere question, he 

37. 38.2 Saund. far the proof supports the declaration ; it does not touch the cas 

p',5^^^ * ' as to what may justify a sheriff, or protect him againi^t an actic 

for false imprisonment. The law makes no intendment, in tl 

action, in favor of the plaintiff; but he is held to strict pro< 

of the facts alleged by him. The execution offered in eviden< 

is not the one set forth in the declaration. If a variance of oi 

cent is allowable, a variance of one dollar, or any other sui 

might, for the same reason, be permitted. It is, clearly, a fat 

ir Cowper, 474. variance. IT 

Cro.^/if. 865! '^'^^ defendant may avail himself of this variance ; for whe 
3 Term jfcp. the defendant pleads nul tiel record, or takes issue on the fac 
^.fi60.^*^"* whether there is such a judgment or such an execution, as 
stated by the plaintiff, he will be entitled to judgment, if tl 
record or execution produced, varies from the one set out in tl 
declaration. 
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As to the demurrer. The averment of a return before suit NEW- YORK, 
brought, was not necessary, if the escape was involuntary, and ^^J^I;!^^^ 
accidental ; if it was a voluntary escape, the averment would not Bissell 
help. By the act, the Court of Common Pleas are bound to v. 

designate the extent of the liberties. As soon as the limits are 
recorded, the liberties exist, and the sheriff is bound to give the 
prisoner the ^liberties, on his finding security. A further duty [ * 97 J 
is required of the C. P. to mark them by visible monuments or 
boundaries. Suppose the liberties are designated, but no visi- 
ble bounds are set up, would not the inaccurate and invisible 
boundaries excuse an accidental departure from the Hmits ? If 
ignorance of the exact course of the hmits was the cause of the 
prisoner's going beyond them, then it was an involuntary 
departure, and the defendant ought to be excused. 

Benson, in reply. The plaintiff has, in the first place, proved 
that the prisoner was at large, and out of the gaol. The de- 
fendant, to excuse himself from the consequences of an escape, 
states the liberties of the prison, and that they were granted to 
the prisoner, on giving security. He is bound, then, to show 
the liberties, as they really were. But the plaintiff has proved, 
that admitting the boundaries of the limits are as stated 
by the defendant, the prisoner went beyond them ; so that an 
escape has been clearly proved, for which the defendant must 
be liable. 

[Kent, Ch. J. There can be no doubt that the going beyond 
the hmits, under the pretence of avoiding the snow, on the 
walk, was an escape.] 

This is not a hard case on the defendant ; or such as claims 
any peculiar favor or indulgence from the court. The sheriff 
is not bound to enlarge the prisoner from the gaol, or to give 
him the privilege of the liberties, until he has received the most 
satisfactory security for his faithful continuance within the 
limits. If he does not possess that security, it is his own negli- 
gence or (oily. 

As to the variance between the execution produced, and the 
one stated in the declaration, it may be observed, that the pro- 
cess is not void, but avoidable, and might be ^amended. Now, [ * 98 ) 
is there a case to be found, in which a sheriff has been allowed 
to take advantage of a mistake in process to which he is not a 
party ? In England, the ca, sa, is merely to take the defend- 
ant and bring him before the court ; and when brought up, he 
is committed until he pays the judgment ; and the committitur 
is entered on the roll. So here the return of the sheriff, that 
he had the defendant in his custody, might be entered on the 
roll, and a committitur awarded. Having returned that he had 
the party in his custody, he cannot allege that the process was 
erroneous. It does not lie in his mouth to object a variance. 
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NEW- YORK, The error is no injury to him. Suppose a wrong teste to the 

^^^^^^J^^ execution, it can be amended only at the instance of the party 

BisiELL The defendant in the execution may have released the error, 

▼• or waived it, or he may have estopped himself, by some act, 

from making the objection. No man can take advantage of an 

error in the proceedings, but a party or privy ; or one that is 

competent, to release errors. 

Kent, Ch. J., delivered the opinion of the court. 1. The 
question respecting the fact of the escape was truly settled by 
the verdict. The point was expressly submitted to the jury, 
whether the prisoner knowingly escaped from the liberties of 
the gaol ; and by their verdict, they have found that he did. 
This is not a finiing against evidence ; the prisoner did, 
on the evening of the 8th of February, 1809, voluntarily 
and wilfully depart from the liberties; and the only excuse 
offered was, that it was inconvenient to walk within the path 
prescribed by the liberties, by reason of snow. This was no 
excuse ; there was no necessity to justify the departure, for it 
is stated, that, notwithstanding the snow, he might still have 
walked within his limits. It would be most inconvenient, and 
liable to every imposition, and go in a great degree to defeat 
the law of imprisonment for debt, if a question of convenience 
[ • 99 ] merely, might determine whether a voluntary *and wilful de- 
parture from the liberties, was, or was not, an escape. The 
going into the office o£ Leavenworth was also an escape. Thirf 
was without the limits of the gaol liberties, as designated by the 
Court of Common Pleas. If the liberties were vaguely defined, 
without the " posts or other visible marks," prescribed by the 
statute, this would not justify the escape. The sheriff was not 
bound to take a bond, until the limits were defined according 
to law ; and if he did, and suffered the prisoner to go at large, 
it was at his peril. The creditor has nothing to do with the 
liberties, in making out his action. It is enough for him to show 
the judgment and execution, and the prisoner taken, and then at 
large, without the four walls of the prison. It hes with the 
defendant to justify his being at large, by showing liberties 
established and defined according to law ; and if he does not, 
he fails in making out his defence. Here the defence on this 
point has totally failed. The office of Leavenworth was not 
within the liberties, according to any construction of the survey 
made at the instance of the Court of C. P. and by them adopted 
and recorded. The other escape into the middle of the high- 
way, was even without the color of a pretext of its being within 
the reputed liberties of the gaol. 

2. The question on the special demurrer to the seventh plea, 
and which, by agreement, was argued in connection with the 
motion for a new trial, admits of no difficulty. The prisoner, 
it is stated, did inadvertently, and without any intention to 
escape, go into an office, sixteen feet beyond the liberties, and 
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returned within one hour after; and that the liberties were new- York 
commonly deemed to include the office. This plea is palpably ^J^^I^^^^^ 
bad, for not averring the return to be before suit brought. It Bissell 
admits the escape without any justification ; and we may intend, j.^- 
that the plaintiff had commenced his suit pending the escape, 
and before the return. 

*3. The only point that seemed worthy of much discussion, [ * 100 ] 
was that respecting the variance between the judgment and 
the execution. 

What would be the effect of the variance, if the objection 
. had been raised by the debtor himself, is a question not now 
before us. Here the objection is raised by the defendant, who 
is not a party to the judgment and execution, and who has 
acted upon the execution, and to which the debtor himself 
submitted without objection. This variance between the judg- 
ment and execution, by inserting of a cent too much in the 
latter, was clearly amendable, at the instance of the plaintiff. 
The case of Laroche v. Wasbrough and Marland (2 Term Rep, 
737.) is in point. The amendment there was of a ca, sa. which had . 
too large a sum inserted by mistake ; and the court said there 
was something to amend by, viz. the judgment, and that the 
justice of the case required the amendment. The cases referred 
to, upon the argument in that case, shqw that the amendment 
of mistakes in executions, had been carried much further, by 
allowing it in much stronger instances of mistake. The ca. sa,, 
therefore, was not void, but only avoidable and erroneous ; and 
in all such cases the rule appears to be settled, by a uniform* 
series of decisions, that the sheriff, who is sued for an escape, 
cannot take advantage of error in the process, to deliver him- 
self from the action for the escape. The erroneous process was 
a sufficient warrant for him ; he cannot take advantage of the 
defect in this collateral action ; the process stands good until 
the party avoids it by error ; and no person can bring a writ 
of error, but he who is party or privy to the record, and com- 
petent to release it. (Gold v. Strode, Carth. 148. Bull v. 
Steward, 1 Wils. 255. Ognell v. Paston, Cro, EHz, 165. 
Burton V. Eyre, Cro. Jac. 288. 2 Saund, 46. n, 6. 101. y. n. 
2.) There are cases in which, if a party will set out in his 
pleading immaterial matter, he shall be bound to prove it as 
laid ; *but here the plaintiff diet not set out the execution, in [ * 101 J 
hac verba, so as to produce a variance between the execution 
set out, and the execution produced. The declaration only 
stated the substance of the ca, sa,, and that it was to satisfy the 
plaintiff, the damages and costs stated in the judgment. The 
ca. sa, produced was, therefore, admissible under the pleadings ; 
and upon every view of the case, we are of opinion, that the 
plaintiff is entitled to judgment, upon the demurrer, and upon 
the verdict. 

Judgment for the plaintiff. 
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NEW-YORK, 

Nov. 1809. 

embree and Embree and CoLLiNS d^aiust Hanna. 

Collins. '^ 

V. 

Hanna. AT the last June sittings, in New-York^ a verdict was taken 

A., a resident j^ this case, for the plaintiffs, for 250 dollars and 38 cents, 

lii Maryland, \ • j, . A • • ^ .1 ^ . • • .1 

wuii iiidobied suDject to the opinion ot the court, on a case, containing the 
lo B. and c\, foUowinff facts : 

cii- »'tr'i!U-rs in 

i../.,i.uai>ook The defendant, a resident in Baltimore ^ was indebted to the 
aiH 'r db- P'^tintiffs, as partners, on book account, in the above sum. 
!.<;ivc a^ iheir Prcvious to the commencement of this suit, the plaintiffs dis- 
uaruien,ii!p and golvcd partnership ; and Collins, for a valuable consideration, 

C, lor a valua- . \ ■ni'^iii.' .1 1. 

Me consider- assigued to JLmoree all his interest in the partnership property, 

aMhisiiurSn including the above debt. Subsequent to the assignment, 

the partnership Mcssrs. Bach and Puffer, to secure a large debt due to them 

property, in- f^^^^ Embree alone, attached the said debt due from the defend- 

cJutting tneaebi • 1 • 1 1 • -m/r 1 1 • r» 1 1 /» i 

of A., to B. ant, m his hands, m Maryland, in pursuance of the laws of that 
^!l!lT.^'!!^^f «*' state. By the laws of that state, a non-resident creditor may 

a creditor 01 j9.| •' ' r^i 

attaciwd tha attach the goods and credits of a non-resident debtor. Subse- 
[ * 102 ] quent *to the attachment being laid, the defendant was arrested 
^fL k"*i/T l>y the plaintiffs in New -York, for the same debt. 

if. in niM lianas, •' rr*. t n 1 1 1 » 1 1 • i • mi i* 

pursuant to the The defendant pleaded the attachment which is still pending, 
it^ wir.clfpSfl ^^^ ^^^ above facts. It was agreed that if this was a good plea, 
mit a iioa-resi- ou the obove facts, either in abatement, or bar, the plaintiffs 

aua(h'^*^'^*^*^*the ^^^^ ^o be uousuited ; otherwise, a judgment was to be entered 
^oodsaiidcred- on the vcrdict. 

!l8 of a non-* 

resident debtor. 1 . ■• i 

Afier the at- The casc was submitted to the court without argument. 

tacUmeut wrs 

laid >iii Manj' ^-ni ▼ 1 i» 11 • • n \ -rn \ 

land, a suit was Kent, Ch. J., delivered the opinion of the court. If the at- 
courfbyS and tachmcut had been conducted to a conclusion, and the money 
c. affainsi\4. recovered of the present defendant, I think it could not have 
debt it * w™s ^^^ made a question, whether that payment would not be a bar 
held ' that the to the present suit Nothing can be more clearly just, than 
pemb'ilgln'iifa- ^hat a pcrsou who has been compelled, by a competent juris- 
ryiand, at the dictiou, to pay a debt once, should not be compelled to pay 
pfeadlb^'in^a- ^^ ovcr again. It has, accordingly, been a settled and acknowl- 
baiement to the edged principle, in the English courts, that where a debt has 
suit here, (a) \yQQj^ rccovercd of the debtor, under this process of foreign at- 
(a) See Jioimu tachmcnt, iu any English colony, or in these United States, the 
/iAjifTr^kxT ^^covery is a protection, in England, to the garnishee against 
his original creditor, and he may plead it in bar. ( Chevalier^ 
Assignee of Dormer, v. Lynch, JDovg. 170. Cleve v. Mills, 
Cookers B, L. 243. Allen v. Dundas, 3 Term Rep, 125. and 
see also a recognition of the principle in 4 Term Rep, 187. 1 
H. Bl 669. 671. 683. 2 H. Bl 408. 410.) It may seem to 
be equally just that a creditor should not be affected by h pro- 
ceeding in a foreign court, of which he had no notice ; and it 
is oh this ground, that Lord Ch. J. T)e Grey held that a recov- 
ery, by foreign attachment, under the custom of London^ was 
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of no avail, as a protection to the garnishee, if notice of the NEW-YORK, 
proceeding had not been given to the creditor. (Fisher v. ^^J^r^f^\, 
Lane, *3 fVils, 297.) This last decision is not easily recon- embrei and 
cilable with the others ; and here are conflicting claims which Coluns 
have each a strong foundation in justice. The creditor ought Hanna 
not to lose his debt when he has had no opportunity to defend 
himself; and the debtor ought not to pay a second time 
a debt which he has been obliged to pay once, under the pro- 
cess of a competent court : but the case of the creditor would 
not be so hopeless as that of the debtor, for he might probably 
resort to the person who sued out the attachment, and call 
upon him to make good his demand, or to refund the money, 
which the law might well presume he had received for the use 
of the creditor of the garnishee. This was the principle of the 
decision in Philips v. Hunter. (2 H, BL 402.) Admitting 
the cases to^ stand equal in equity, (and the claim of the debtor 
to protection who has been obliged to pay once, must be ad- 
mitted to be at least equal in equity,) the interest of the defend- 
ant ought to be preferred. If, then, the defendant would have 
been protected under a recovery had by virtue of the attach- 
ment, and could have pleaded such recovery in bar, the same 
principle will support a plea in abatement of an attachment 
pending, and commenced prior to the present suit. The at- 
tachment of the debt in the hands of the defendant, fixed it 
there, in favor of the attaching creditors; the defendant 
could not afterwards lawfully pay it over to the plaintiff. The 
attaching creditors acquired a Ken upon the debt, binding 
upon the defendant ; and which the courts of all other govern- 
ments, if they recognize such proceedings at all, cannot fail to 
regard. Qui prior est tempore potior est jure. In Brook v. 
Smith, (1 Salk. 280.) Lord Holt held that a foreign attach- 
ment, before writ purchased in the suit, was pleadable in abate- 
ment. If we were to disallow a plea in abatement of the 
pending attachment, the defendant would be left without pro- 
tection, and be obliged to pay the money twice ; for we may 
reasonably *presume, that if tlie priority of the attachment in [ * 104 } 
Maryland be ascertained, the courts in that state would not 
suffer that proceeding to be defeated, by the subsequent act 
of the defendant going abroad, and subjecting himself to a suit 
and recovery here. The present case affords a fair opportunity 
for the settlement and application of a general rule on the sub- 
ject. It is admitted by the case, that the plaintiff, Embree, is 
now the real owner of the whole debt due, from the defendant ; 
that he owes a large debt to the attaching creditors ; and that 
the defendant is a resident in Maryland, There is then no 
ground to presume any collusion between the defendant and 
the creditors who attached ; and there is no pretence that the 
plaintiff was not timely notified of the pendency of the attach- 
ment, or that the attachment is not founded on a bona fide 
debt, equal at least in amount to the one due from the defend- 
VoL. V. 10 73 
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NEW-YORK, ant. If the force and effect of a foreign attachment is, then, 
^JJ^][;Jf2^ ^^ ^'^y c^se to be admitted, as a just defence, it would be dif- 
Burgess ficult to find a sufficient reason for overruling a plea in abate- 
^' ment in the present case. 

We are, accordingly, of opinion, that the attachment was 
pleadable in abatement ; and that, agreeably to the stipulation 
in the case, the plaintiffs must be nonsuited. 

Judgment of nonsuit. 



[*105] *BuRGESS against Tucker. 

In an action of THIS was an actiou of debt, on an arbitration bond, in the 
I^J'Vk. ^'^^"^^ penal sum of 1 ,000 dollars. The declaration was in the usual 

lor ine penally », i/«i 111 /• 

of a bond con- form. The defendant pleaded non est factum, with notice, 
i!!?™™Jllf settinc forth the condition of the bond, which was to abide the 

penonnance ot i/» * t^' 1 ii» 

the award of award of Certain arbitrators, ajid an award made in pursuance 
onhrb^ITachcs ^^ ^^^ submissiou, for twelve dollars and fifty-nine cents, in 
assigned, pur- favor of the plaintiff; and also of a set-off of a note made by 
Se/^ was, tl^e plaintiff to Asahel Chappel, dated the 5th Septeniber, 1808, 
that ihe defend- for 38 dollars and 89 cents, payable to him or bearer, on de- 
to'the^pia^iS Hiand, with interest, and which note the defendant had pur- 
the sum of 12 chased of Chappel After issue joined, the plaintiff, pursuant 
cente7aw^rded ^^ ^^^ Statute, assigned breaches of the covenant contained in 
by the arbitra- the Condition of the bond ; one of the breaches stated the 
to"the pfainSff Hiaking of an award by the arbitrators, pursuant to the sub- 
by the defend- mission, by which they awarded, that the defendant should pay 
fendani pleaded ^^ ^^^ plaintiff, ou the Ist January, 1809, the sum of 12 dol- 
non est fachtm, lars and 59 cents, and alleged the non-payment of the said 
rfaSroL?: sum by the defendant, &c. 

promissory note The cause was tried at the Onondaga circuit, the 19th Juncy 
plahitiff for '38 1809, before Mr. Justice Thompson, 

dollars and 89 At the trial, the plaintiff proved the bond, and the award, 
cSmed ^he ^s sct forth in the suggestion of the breaches of the condition, 
balance in his The defendant then offered to prove the note of which he 
heid]^ that ^he had given notice with his plea ; and to set off the amount of 
[ * 106 ] the award, and have the balance *certified in his favor. The 
set-off was ad- plaintiff objected to the set-off against the damages sustained 
the"' defend^°nt by a breach of the condition of the bond ; and insisted, that if 
cntitieii to judff- any set-off was allowed, the penalty of the bond must be taken 
balance .^'in an as the debt, and the set-off allowed against that. But the 
action on an judffe Overruled the objection ; and the note was proved and 

award of arm- ""j. • i j^i- j r-j* a* r j 

trators,made in read m evidence ; and the jury, under his direction, lound a 
pwsuance of a verdict for the defendant, and certified a balance in his favor, 
^!on?r^the de^ after deducting the amount of the award, of 21 dollars and 

fendantmaysel 94 ceutS. 
«ff a debt due _ . 
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A motion was made to set aside the verdict, and for a new new-york 
trial. ^^J^ 

BVKGESS 

Kellogg, for the plaintiff. The only question is, whether v. 

the defendant ought to have been permitted to set off the note 
against the bond. Our actf is copied from the English statute to him from the 
)f 8 Geo, II. c. 24. (2 Rev, Stat, 354.) and the decisions in Itoard for the 
England, under that statute, will apply here.J Before that payment of a 
statute, the defendant could not set off, until after a judgment maj- be so°^oi. 
m favor of the plaintiff. The statute applies only to bonds Notwithsiand. 
for the payment of money. This bond was not for the pay- "i^wed iT an 
ment of money, but for the performance of an award. . IP a action on an ar- 
judgment should be entered up on the verdict in this case, the the^^naityV 
plaintiff could not assign any further breaches of the condition, t^«. ^«»^ '^■ 
under the statute ; and he would thus be deprived of his reme- Purity ?or* *edi 
dy, in case of any future breaches.*?^ No bond can be set off, ^"^""^ breaches 
unless it is for the payment of money. The plaintiff could not The statute 
have set off this bond, in an action brought by the defendant fs"°^o"^7!j"^-f ! 
against him on the note. If the bond could not be set off, confined '"^ to 
then nothinff can be set off against it; for the right of set-off bonds given for 

, , ? , • ^ ' ° the payment ol 

must be reciprocal. money. 

Admittinff, however, that a set-off can be made against such -"^^^ penalty 

I , .11 T -1 • 1 • X 1 1 1 of a bond can- 

a bond, still, I contend, it must be against the penalty, and not not be set off-, 
against the damages sustained by the breach of the condition, °°'' *!. ^^^ ^^^^' 

" o >/ ' firor 01 a penal 

which are unliquidated. *The case o( Hutchinson v. Sturges\\ r * iq-j i 
is in point to show that no debt on bond can be set off, unless bond, in an 
it be on a bond for securing the payment of money. h\m^n lurfdlo 

' .set off his de- 

Sill, contra. The words of the act are, '' that if any bond, !V^"^* ?P'"^* 

I Ml • 1 1 1 /• • 1 1 11 I • *"® penalty. 

bill or contract, with such penalty as aforesaid, shall be given ^ ^^^^ ^y ^ 
in evidence for the plaintiff or defendant, the sum bona fide Y. 24 sess. c. 
and in equity due, and not the penalty, shall be deemed to be Vi Johns, lUp. 
the debt due." These words of our act are not to be found 155. 
in the statute of 8 Geo, II. c. 24. There can be no possible | \^aus] ^26i! 
hardship in allowing the set-off; for, should any future breach Bull, A p\ 
of the condition occur, the plaintiff may bring his action, not- ^^^* 
withstanding the judgment in this case.lf ^ 2 Burr. 825. 

It is true, the bond against which a set-off is to be allowed, 
must be for a certain sum. There must be a debt. Though 
ft bond be originally for an amount uncertain ; yet if, by any 
iiubsequent event, the amount be made certain, it may be set 
off. In the case of Fletcher v. Dytche,-\\ an agreement, where ^\^ Term Rep 
the damages were liquidated, was allowed to be set off. So,- 
Mi Collins V. Collins,XX a set-off was allowed in an action on a XX2 Burr, 820 
bond conditioned for the payment of an annuity, and also for the 
maintaining and keeping one I, C, 

If the action had been brought on the award itself, the note 
might have been set off; and there can be no reason why it 
may not also be set off, when the action is on the bond. The 
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NEW-YORK 12 dollars and 59 cents awarded mast be considered as the 
JJ^::^^ real debt. 

Burgess 

^- Thompson, J., delivered the opinion of the court. This was 

an action of debt upon a bond, conditioned for the performance 
of an award. By the pleadings and assignment of breaches, it 
appears, that the award was in favor of the plaintiff, for tiie 
sum of 12 dollars and 59 cents, for the recovery of which this 

I * 108 ] action was *brought. The defendant, pursuant to his plea and 
notice, offered in evidence, as a set-off, a promissory note, 
drawn by the plaintiff to one Chappel, and duly endorsed to 
thfe defendant. This was objected to, but admitted. And the 
questions now presented to the court are, whether any set-off 
was admissible in this case ; and if so, whether it ought not to 
be against the penalty, and not against the award. 

We think the set-off was properly admitted. The statutes 
in England, and our act, allowing a set-off, have always been 
considered as very beneficial acts, tending to prevent circuity 

i Law of Set' of action. It is laid down by Montagu,-f (p. 18.) that a set-off 

°*^* cannot be pleaded to a debt on bond, conditioned for the per- 

formance of covenants, where damages are to be assessed by 
a jury, nor to an action for general damages, in covenant or 
assumpsit ; but a set-off may be pleaded to nn action of debt, 
covenant, or assumpsit, for a sum certain. Is not the present 
action for a sum certain ? The plaintiff claimed nothing more 
. than the 12 dollars and 59 cents. Had the action been upon 
the award, and not upon the bond, no objection certainly could 
have been made to thfe set-off. The action, though in form 
upon the bond, is in substance upon the award ; and to exclude 
the set-off would be yielding substance to form. In order to 
allow a set-off, the plaintiffs cause of action must be such, that 
it would have been a good set-off for him, had he been the de- 
fendant. (2 Johns, Rep. 155.) Suppose the parties in this 
case changed, and th^ action had been by the defendant against 
the plaintiff, upon this note. What possible objection could 
there have been against the plaintiffs setting off the award. 
The sum is certain, liquidated, and precisely ascertained. 
Wherever the debt is so certain, that an indebitatus assumpsit 
would lie for it, it piay be set off. ( Cowp. 56.) The English 

1 * 109 I statutes on this subject are in substance the same as *ours ; so 
that their decisions upon the construction of their statutes, are 
in point as to the construction of ours. (2 Johns, Rep, 155.) 
In the case of Collins v. Collins, (2 Burr, 825.) Lord Mans- 
field says, that before the statute, the actual payment of money 
in discharge of the demand was exactly upon the same footing 
as the set-off of a debt is now put upon ; and a plea of pay- 
ment of a sum of money sufficient to discharge the whole de- 
mand, was just the same, then, as the set-off of a debt large 
enough to balance the whole demand is now. It was a full 
answer to the plaintiffs demand ; and he could have no judg 
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ment at all against the defendant. The setting off of mutual new-york 
debts has become equivalent to actual payment, and a balance v^^^]l[^J^^ 
shall be struck, as in equity and justice it ought to^ be. To Burokss 
apply these principles to the case before us ; would it not have tuc^ »• i 
been competent for the defendant to have craved oyer of the 
bond and condition, and set out the award, and plead payment 
of the 12 dollars and 59 cents? If so, it necessarily follows, 
that such payment may be shown by a set-off. This case 
likewise decides, that notwithstanding the set-off being allowed, 
the penalty of the bond remains as a security against all future 
breaches, which is art answer to one of the difficulties sug- 
gested by the plaintiff's counsel. In this case, also, the condi- 
tion of the bond was not only for the payment of an annuity, 
but for the maintenance of a certain person therein named ; 
which shows, that the right of set-off to bonds is not confined 
to cases where the condition is for the payment of money only. 
The set-off may be good as to one part of the condition, and 
not as to another. We do not understand our statute, (24 
sess. c. 90.) as saying, or implying, that a set-off to an action 
on the penalty of a bond, is confined to cases where the con- 
dition is for the payment of money only. It only declares, 
that when the action is for the recovery of a penalty for the 
non-payment of money only, the sum bona fide and in equity 
due, and *not the penalty, shall be deemed to be the debt due. [ * 110 ] 
But were it necessary to go thus far, I should consider, that 
the bond in question, by the award, became substantially a 
bond for the payment of 12 dollars and 59 cents. 

In order to determine the right of set-off, we may look at 
the state of things disclosed by the pleadings, and the object 
and intention of the bond ; we are not confined to what ap- 
pears on the face of it. In the case of Fletcher v. Dytche, (2 
Term Rep. 32.) the bond was conditioned for the performance 
of certain work within a stipulated time, and on failure thereof, 
for the payment of a weekly sum thereafter, until the work 
was finished. The work not being, finished within* the time, 
the sum of 401. became forfeited, according to the provisions 
of the bond, and this sum was allowed to be a good set-off. 
This bond, upon the face of it, was not conditioned for the 
payment of money, but for the performance of work ; and 
whether the weekly forfeiture could ever become payable, was, 
at the time of the execution of the bond, contingent and un- 
certain, but WQs made certain by matter ex post facto. Upon 
the face of the bond, nothing was due to the obligee ; and 
whether any thing ever would become due, depended altogether 
upon subsequent events, to be established by proof, dehors the 
bond. The only question with the court was, whether the 
set-off, offered in evidence, had not become certain and liqui- 
dated damages. So, in the case before us, the bond, upon the 
face of it, is for the performance of certain engagements, in 
their nature uncertain and contingent, at the time of the exe- 
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Thatkr 

V. 

Van Vleet. 
[*111] 



NEW-YORK cution of the bond ; but which became certain by the subs&> 
Nov. 1809 quent award, which, sw> far as respects the 12 dollars and 59 
cents, may be considered as liquidating the damages. 

2. Whether the set-off must be against the penalty. The 
only breach assigned, which was relied on, was the non-pay* 
ment of the 12 dollars and 59 cents ; that is the *real amount 
of the plaintiff's demand, and for which the suit must be deem- 
ed to have been brought. In the case of Nedriff v. Hogan^ 
(2 Burr, 1025.) there was an attempt to set off the penalty ; 
and Lord Mansfield said, this is clearly most unjust, and con- 
trary to the intention of the acts of parliament, that the whole 
penalty should be admitted to be pleaded by way of set-off, 
when perhaps a very small sum was really due, for such dam- 
ages as the defendant had actually sustained. If the penalty 
be not the sum to be set off, it would seem to follow, as a 
necessary consequence, that it is not the sum against which 
the set-off is to be made. 

The motion for a new trial must be denied. 

Motion denied. 



^— ^>i 



Where a cause 
in a justice's 
court had been 
tried before a 
jury, and the 
jury having re- 
tired to defiber- 
ate on a verdict, 
sent for the 
justice, and 
asked him 

whether they 
could add any 
(hin^ to the 
piaintifT's de- 
mand, and the 
justice answer- 
e<l,No; without 
any thing fur- 
ther being- said, 

[*112] 

this was held 
not to be a 
sufliciciit irreg- 
ularity to set 
aside the ver- 
dict. 



Thayer against Van Vleet. 

ON certiorari^ from a ju&tice's court. 

Van Vleet brought an action of debt against TAflycr, before 
the justice, for having an execution, as a constable, in favor 
of the plaintiff against one John Ralye, and neglecting to ex- 
ecute it, according to law. The defendant pleaded nil debet; 
and exhibited a receipt from the plaintiff for two beds and 
bedding, two chests, a pair of horses, and a table, received of 
the defendant, as constable, and to be accounted for on de- 
mand. 

At the trial before a jury, the parties exhibited their proofs, 
and the demand appeared to have been sufficiently supported. 
After the jury had retired, they sent for the justice, who went 
to the room where the jury were sitting; and one of the jury 
asked him, whether they *could add any thing to the charge 
of the plaintiff, and the justice answered " No," and left them 
without any further being said. The jury found a verdict for 
the plaintiff for 14 dollars. 

The case was submitted to the court without argument. 

Per Curiam. The evidence was suj99icient to justify the ver- 
dict ; and the fact of the justice going to the jury and answer- 
ing the question of law put to him, is not an irregularity for 
which the verdict ought to be set aside. There was in this 
case no semblance of abuse ; and the consent of the parties 
may be inferred. 

Judgment affirmed. 
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.N£W-YORK, 

Noy. 1809. 

Lytle as^ainst Lee and Ruggles. lytle 

V. 

Lee and Ruo- 

THIS was an action for an assault and battery and false gles. 
imprisonment. The declaration was in the usual form. The J" ^° **^^^°" ^^ 

, 5; , T- .11 1 trespass, where 

netendant i^ee pleaded two pleas : the defendant 

1. . Not ffuilty . P*«^^« °r '"f 'sts 

2. That the defendant Ruggles^ in the term of May, 1804, grenerai replica- 
in the Court of Common Pleas of the county of Washington, ^'°^^ ^^ ^^^^e 
recovered a judgment against the plaintiff, for 72 dollars and tali causa, is 
81 cents, for his costs, in an action brought by the plaintiff a^y^/rcUct it^wiii 
against Ruggles, as by the record, &c., and that the said costs be held 'good. 
not being paid, and the judgment being in full force, the de- |jjj[^ where'"a 
fendant Lee, as attorney for the defendant Ruggles, in the plea contains 
said suit, issued a ca, sa. against the plaintiff, as by the said and" maiter'^of 
process or record appears, &c., which writ, before the return record, it may 
day thereof, to wit, on the 4th September, 1805, was delivered ^oSnl^y^'^^* 
to the sheriff of Washington county ; by virtue of *which writ, [ * 113 ] 
the said sheriff arrested the plaintiff and imprisoned him, &c., 
which is the same trespass, &c., and this the said Lee is ready («) cobwn v. 

. • *• A ' . Hopkins, 4 Wind, 

to venty, ^c. Rep. 577. gw»- 

To the second plea, the plaintiff replied, that he exhibited T^m^^\ 

his bill and brought his action aforesaid, for another and differ- J^-. f^^ ▼• 

, o ' . I'l'ii /»! 1 Crofootj 7 Cow, 

ent trespass than tjhat mentioned m the said plea ; tor that the Rep,^ 46. piumb 
defendants, onthelst J?%, 1805, assaulted, beat arid imprison- j^A^fS^ 491 
ed the plaintiff, without any legal cause, wherefore he prays 
judgment, &c. 

To the new assigned trespass, the defendant Lee replied 
first, 710^ guilty ; and secondly, the same special matter as in his 
second plea to the first supposed trespass. 

To the second plea- under the new assignment, the plaintiff 
replied de injuria propria absque tali causa, <fec., and issue was 
joined. 

There was a judgment by default agajnst the defendant 
Ruggles, and a venire tarn quam, &c. was awarded. 

At the trial, the defendant Lee was found guilty ; and the 
damages were assessed at 6 cents ; and the jury also assessed . 
the damages against Ruggles, at 1 10 dollars. 

The defendants moved in arrest of judgment, on the ground 
that the last replication was bad ; it was contended that the 
plea contained matter of record, and matter of fact, and that 
issue was taken thereon, by the replication rfe injuria sua pro* 
pria c^bsque tali causa, 

Foot, for the defendants. 

Russd, for the plaintifl. 

Kent, Ch. J., delivered the opinion of the court. The repli 
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NEW-YORK, cation would have been bad upon a special demurrei The 

^^J^^J^^J^^ rule, as laid down in Crogate^s case, (8 Co, 66,) and which has 

Lttle since been repeatedly recognized, ( Vooper v. Monke, Willes*s 

, ^'- „ Rtp, 54. Jones v. Kitchin, 1 Bos, &• *PuH, 76.) is, that the 

Lee and Rug- -^ . v .. ? • • • . • / ' ^ " ?• 

GLEs. general replication de injuria sua propria absque tali causa, is 
bad, when the defendant insists on a right, and is good only 
when he pleads matter of excuse. The first resolution in Cro- 
gate^s case, states an example similar to the present case, in 
which the replication was deemed ill ; it was where, taan action 
of false imprisonment, the defendant justified under a writ 
to the sheriff, and a warrant thereon to him ; this general rep- 
lication to the plea was held bad, because it put in issue to 
the jury matter of record, as parcel of the cause, and the plain- 
tiff ought not to reply de son tort without traversing the war- 
rant. This last objection to the replication, that it puts mat- 
ter of record and matter of fact, and a variety of matters, all 
together and at once, in issue to the country, was stated as a 
reason why the replication was deemed bad on a general de- 
murrer, in Fursden v. Weeks ; (3 Lev, 65.) and yet that objec- 
tion has been denied and overruled in other cases. In Peter v. 
Stafford, (Hob, 244. Hutt, 20.) the suit was foi: felse imprison- 
ment ; and the defendant plead that a plaint was levied by one 
of the defendants in the Mayor's Court of Record at Bristol, and 
that the other defendants as oflicers arrested the plaintiff; the 
plaintiff took issue on this, and after a verdiet for him, the de 
fendant moved in arrest of judgment, because the issue was 
matter of record. The court denied the motion, and said it 
was well tried by a jury, where the matter of record was mixed 
with a matter of fact; and the same m\e was laid down, upon 
demurrer, by Sir Dudley Ryder, and the Court of K. B. in £s- 
plin\. SmoUet, {Sayer, 208. 301.) I should prefer, therefore, 
putting the objection to the replication upon the first ground, 
that the plea did not rest upon mere matter of excuse, but 
insisted upon a full and adequate right ; and then the only 
question in the case is, whether this pleading is not cured by 
the verdict ; and upon this point we cannot hesitate, at this 
[ * 115 ] day, when even before *the statute of Anne, such an objection 
was not sustainable after verdict. In Banks v. Parker, {Hob. 
76.) the defendant, in an action of trespass, justified under a cus- 
tom, and issue was joined upon this general replication, de inju- 
ria, 6lc., and it was held to be cured by the verdict. The case of 
Collins V. Walker (T. Raym, 50.) is in point ; that was an ac- 
tion for an assault and battery and false imprisonment, and the 
defendant justified by warrant ; and issue was joined upon this 
general replication, and a verdict for the plaintiff; and the court 
held it good after verdict, and gave judgment for the plaintiff. 
We are, therefore, of opinion, that the motion in arrest of judg- 
ment must be denied. 

Motion denied. 
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NEW YORK, 
Nov. 1.^09 

Jackson as^ainst Smith, Sheriff, &c. jackson 

V. 

^^ Smith 

THIS was an action on the case. The declaration stated, where, on the 
that an action of ejectment was commenced in this court, in nou-paymem of 
November term, 1806, by the plaintiff,' on the demise of Chris- Si>7.iXuS; 
iopher Humphrey, against John Stiles; and that one Oliver againsi the cas- 
Brown, the tenant in possession, appeared and was made de- ej^ruSt^' »>y 
fendant, in the place of the casual ejector, and entered into the ^f ^'^^ tenaui 
u^ual consent rule. That, at the circuit held in the county of rdiiitothe"ou' 
Seneca, on the 22d of June, where the said cause was noticed sent rule, nu 
for trial, the said Oliver Brown refused to appear, and confess Lued"irbring 
*Iease, entry and ows/er, according to his stipulation in the con- [ * 116 J 
sent rule, by reason vvhereof the plaintiff could not further pros- ^- ^^^"'•e ^*»« 
ecute his suit, but became nonsuit ; that at the next August dtc.*^ and^^ihe 
terra, the plaintiff took a judgment by default against the casual sheriff to whom 
ejector, agreeable to the terms of the consent rule, as appears, was fssued "ar- 
&C.5 and the costs thereon were, afterwards, taxed at 63 dollars '^^^^?\^'} ^*"* 
und 79 cents, and were duly demanded of the said Brown, who custody ^^^was 
refused to pay the same ; that such proceedings were thereupon ^^^^^ "^^^ ?" 
Iiad ; that, in the term of November, 1807, it was ordered by discharo^e,^ 
this court, that an attachment should issue against the said ^*^® V ^^^ 
Brown for his contempt, in not paying the said costs ; that in mou picas!'^© 
pursuance of such order, a writ of attachment was made out ^'**?" ^-^^^^^ 
and delivered to the defendant, as sheriff of the county of Sen- a * 'diTchaigv^ 
e^a, on the 11th January, 1808, commanding him to attach the P"J"^"""or*° [u*' 
said Brown, &c., so that he might have his body before the jus- reiiefofdebiors, 
tices, &c. of this court, at, &c., on the 8th February, to answer, ^^ ^m**^^^ *° 
&c. That the defendant, afterwards, and before the return of ment ot^lheir 
the attachment, arrested the said Brown, and had him in his {jf^sjj^nff ""^ 
custody. Yetthedefendant, afterwards, contriving, &c., on the cordingiy dis- 
5th February, 1808, without the consent of the plaintiff, suf- ^om^hfa cusil 
fered the said Brown to go at large, out of his custody, &c., dyj in an action 
by reason whereof, &c., and therefore, &c. thl^"^shCTiF^"r 

The defendant pleaded in bar, that while the said Brown the plaintiff in 
was in his custody, on the said attachment, the Court of Com- ejcctmem" °ft 
mon Pleas of the county of Seneca, on the petition of the said was held' that 
Brown, and pursuant to the act for the relief of debtors, with court^^of Com^ 
respect to the imprisonment of their persons, made an order for mon Pleas was 
the discharge of the said Brown, from the custody of the de- not'^'iircust^dy 
fendant, on the said attachment ; and that, on the same day, on a conviction 
the defendant being served with a copy of the said order, he, [a) bilToniy to 
in obedience thereto, discharged the said Brown from out of answer j and 
his custody, on the said attachment ; and this, &c. 

*To this plea the plaintiff demurred, and the defendant join- [ * 117 ] 
edm demurrer. pi;^,,^^. JJj 

Justicea pf tb« 

Per. Curiam, The Court of Common Pleas discharged Brot^^n cow.sm, cMt 
upon Uie supposi-*ion, that he was in custody after a coniiction joIimTIsZ*' is^ 
Vv 11 81 
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NEW-YORK, of a contempt, for not paying the costs of the action in eject 

^JJ^l^^;^^ ment, pursuant to the stipulation in the consent rule. In thia 

O'Calla- they were mistaken. The attachment, by virtue of which 

oHAN he had been arrested, was nothing more than a process to 

Sawyer, bring him into court, to answer the interrogatories which, upon 

i_^ u I. Mr the return of it, were to be exhibited against him. This is neces- 

tbaii the shenti ^ t i * i/» ^ i » . t 

was liable for sary to be douc m every case, before a party can be convicted 
the amount of of a contempt. If the answers to the interrogatories show that 
ered against ^1 no Contempt has been committed, the party is entitled, at law, 
to his discharge ; but if the contempt be admitted, the court 
proceed to pronounce such judgment as the circumstances of 
the case may require. If he is ordered to be committed, then, 
and not before, is he in custody upon a conviction. (4 BL Com. 
483.^ The Court of Common Pleas, therefore, interfered pre 
maturely, and their discharge is void. 
The plaintiff is entitled to judgment. 

Judgment for the plaintiff. 



I * 118 ] *0'Callaghan against Sawyer. 

Where a note THIS causc Came before the court, on a writ of error from 
I? is°dSrihein- the Court of Common Pleas of the county of Cayuga. 
dorsee takes it The declaration in the suit below was on a promissory note 
the^^uity, aSd ^''awn by O'Callaghan, dated the 29th March, 1803, and pay- 
to every' de- able to Moses Saivyer, or bearer, on or before the 1st Septem- 
[S%l:ah?stTt' i^r following, for 22 dollars and 50 cents, with interest. The 
ill ihe ffands o/ payee, on the 10th March, 1808, the note and interest being un- 
payee. (a"^'"* paid, endorsed the note to the plaintiff, in a fair course of trade. 

Plea, non assumpsit. There was a verdict for the plaintiff 
ia)Fordy.suuf- bclow, for 31 dollars and 60 cents, damages, and 37 dollars 

aH, 19 Johns. , , L ^ ' O ' 

Rqt.zisi. Bridge aud 15 conts, costs. 

mndU'R'e^Mi The bill of exceptions stated, that the defendant below add- 
there ^^ cited! ^^ ^ notice to his plea, that he would give in evidence at the 
Havens v. Hun- trial, that Moscs SawycT before the endorsement was indebted 
i«^..mRndthe to the defendant in 600 dollars, for money lent, and laid out 
cases there cited. ^^^ expcudcd, and for work and labor, and for goods sold, 
and for money had and received to the use of the defendant, 
and for the use and occupation of land for three years ; and 
also, that the plaintiff was indebted to him in the like* sum for 
the like charges, except the use and occupation. That at the 
trial, the plaintiff proved the note and endorsement ; and the 
defendant, to prove the set-off, offered to prove goods sold to 
Sawyer before the endorsement of the note ; but the court be- 
low overruled the testimo-^v, and declared, that evidence of any 
demand existing in fav^j of the defendant against Sawver, 
previous to the endorsement, was improper. 
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^Kelloggj for the plaintiff in error, cited 1 Johnson^s Ccues, NEW-YORK, 
57. 2 Caines, 372. 1 Johns. Rep. 319. 3 Johns. Rep. 263. 3 J^^!;j!^ 
Term Rep. 81. 1 Term Rep. 619. Kyd on Bills, 181. Newtoh 

V. 

Richardson, contra, cited Laws of N. Y. vol. 1. p. 347. 24 
sess. c. 90. 

Per Curiam. The set-off ought to have been received. The 
note had long been due and dishonored, when it was endorsed ; 
and the point has been too long settled, and too repeatedly 
recognized, to require any discussion now, that the endorsee 
took the note, subject to all the equity, and to every defence 
wl^ich existed against it, in the hands of the original payee, (a) 
(2 Caines, 372. 1 Johns. Rep. 319. 3 Term Rep. 80.) The 
judgment below must be reversed. 

Judgment reversed. 

(a) 2 nev. Stat. 354. 



Newton against Galbraith. 

ON certiorari from a justice's court. Galbraith sued NeW" Where a prom- 
ton before the justice, on two promissory notes, signed by Sv^7,°p^^^ 
Newton; the one for 10 dollars, payable on the Uth of De- JJl/f. *Ju^ 
cember, 1807, in produce, to be delivered at Newton's house ; a certaSi*da/, 
and the other for 10 dollars, payable on the 11th December, jj' the maker's 
1808, in produce, to be delivered at Newton's house, in Jeri- acUoa' on the 
cho. The defendant pleaded payment; and on the trial he °ote, **»«J^^ 
proved, that on the 11th December, 1807, he had hay in his p^ymen?,* and 
barn, and was *there ready to pay in hay, though he did not [ * 120 ] 
prove the quantity, and that the plaintiff did not come ; and P*^?^ ^^^ ^^ 
proved also, that he had hay ready, &c. on the 12th Decern- barn, *ready to 
ber, 1808. The plaintiff proved that he had one load of hay, t^if^'^^"''®^^^" 
after the first note fell due, and another load afterwards, but pi^ntf^, but did 
the defendant refused him any more ; and that the common "®' J****^ ^ 
price of hay was 6 dollars per ton. The justice gave his judg- Sahie} u was 
ment for the plaintiff, for the amount of the notes, after de- ^^^^> ^^^^ ^^^ 

* . ' ' was no proof 

ducting the hay received. of a tender or 

payment. 

Per Curiam. There was no tender proved by defendant, 
sufficient to exonerate him from the payment of the balance 
due on the notes. A declaration that there was hay in his 
barn, or in stack for the plaintiff, without ascertaining the 
amount and value, was nothing. The judgment must be 
affirmed. 

Judgment affirmed. 
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NEW-YORK, . 

Nov. 1809. 

Picket KoRTZ agaiUSt CaRPENTER. 

V, 
WZAVKR. mTTTci /• i* x 

The covenant THIS was an actioii of covenant. The declaration set lortr. 
mcTinV^S ^ ^^^^ ^^^^ ^^^ defendant to the plaintiff, dated the 17th De 
extends only to cember, 1806, for certain lands in the county of OnondagOy in 
ami noMo"the ^^^^^' among Other things, the defendant did covenant to and 
title. ^ Such a with the plaintiff, his heirs and assign^ that he, the defendant, 
covenant is not i\^q described prcmises in the quiet and peaceable possession' 

DroliLen unless y« • 

there be an of him, the plaintiff, his heirs and assigns, would warrant and 
eviction of the fQj. gyer defend. The declaration allee;ed a breach of this cov- 

covenartee or . ^ 

a disturbajice enant ; and that the premises described, &c., at the time of 

sLj'(a)^°^^^* executing the deed, and a long time before, to wit, time out 

of mind, were adversely, by lawful title and right, held, pos- 

[ * 121 ] sessed *and enjoyed, by the proprietors and claimantis of 

(a) whitbeckv. tho Great or Hardenbergh patent, <fec., and so the plaintiff 

Cook. 15 Johns, ^nvc ^to 

Rep. 483. The ^^X^' ^^' , , , 

rule is techni- There was a demurrer to the declaration and jomder. 
to thafpartkuiS The causcs of dcmurrcr assigned were ; because the plain- 
doernot'extend tiff alleges no evicHoTi, nor any disturbance to, or interruption 
d*emimy? ^TvISl ^^ ^^^ plaintiff in the enjoyment of the premises, nor any act 
tees of jsTewbury alleged to havc been done in relation to the premises, since 
Cow. Re^^m. the deed was executed ; and because the covenant was made 
j^^'i^lm. ^^ ^ corrupt and illegal consideration, to wit, maintenance, in 
selling a pretended right, or title, &c. 

Gold, in support of the demurrer. 

HawTcinSy contra. 

Per Curiam, This case cannot be distinguished from that 
of Waldron v. M^Carty. (3 Johns. Rep. 471.) The covenant 
for quiet enjoyment goes to the possession, and not to the title. 
It appears to be a technical rule, that nothing amounts to a 
breach of this covenant, but an actual eviction, or disturbance 
of the possession of the covenantee. (8 Co. 89. b. Comyn^s 
Rep. Anon. 228.) The defendant is, therefore, entitled to 
judgment. 

Judgment for the defendant. 



[ * 122 ] *PicKET against Weaver, qui tam^ &c. 

™' ^^'^uil^*' aI ^^ certiortLri from a justice's court. 

•ame^echnicaJ Weaver sucd Picket^ before the justice, as well for the ovcr- 

7r™S ^n ®®®^^ ^^^^^ P®^*" of the town of Pharsaliq, as for himself, and 
pKaduigs, in declared againist Picket ^ that he did, on the 18th January 
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1809, in the house of Daniel Picket^ in the said town, sell to new-york, 
Daniel Kinney, and receive pay for one half-pint of whiskey y ^^^' ^^^?* 

which was there drank in that house, then occupied by the ^"liksle^ 
defendant, without having such license, or entering into such v. 

recognizance as is required by the act of 7th April, 1807. wfLLiA^l 
The defendant pleaded not guilty. On the trial, the plaintiff 

proved the sale of the whiskey, as stated, the payment, and Fo7^usuil-sTf 

the drinking in the jhouse. The justice gave judgment for the the peace, as in 

plaintiff for 25 dollars. ^^ T^,t"i 

on them, when 

Per Curiam. The declaration sufficiently charges the de- ^"^i^aH^^'^l 
fendant below, with selling spirituous liquors, by retail, without cording to the 
license; and the proof supported the charge. We have never c!fse*^(a)** **** 
nHjuired the same technical formality and precision in plead- 
ings, before a justice, as in this court. The pleadings are to J^) •«««»• ▼• 
be conducted by the parties themselves, without the aid of ire'S^. 274. 
an attorney ; and the court on a review, by certiorari, is to 
determine upon the right of the case. The judgment below 
ought to be affirmed. 

Judgment affirmed. 



*LiNSLEY against Keys and Willi ams, [ * 123 ] 

THIS was an action of trespass, quare domum fregit, &c. In an action of 
The defendant pleaded the general issue, and subjoined a ^^^'S^ 
notice of special matter, to be given in evidence at the trial, &c. the de- 
as follows : That before the time of committing the supposed ^^J^he' Telferai 
trespass, to wit, &c. Isaac Terry, Esq., a justice of the peace, issue, an^d gave 
&c., at the request of Joseph Williams, &c., pursuant to the Sfication * that 
act, &c., issued his warrant, under his hand, directed to any having a trar- 
constable of the town of Sanger^feld, commanding him, in the [4.'*^."a"justicc 
name of the people, to apprehend Elijah Linsley, (the plain- of the peace, 
tiff in this suit,) and personally to bring him before the said p^^aJ^e^^siUt 
justice, to answer to the said Williams, in a plea o{ trespass, to of£:.,ajidi»ein|f 
his damage 25 dollars ; and on the, <fec., the said justice, by an en- exl^utc'^^^'^^ih^ 
dorsement on the back of the same warrant, deputed the defend- warrant, he en 
ant. Keys, to serve the said warrant, who voluntarily under- wm heW to be 
took to execute the same ; and the justice delivered the warrant a sufficient no- 
te Keys to be executed, &c., by virtue of which warrant and {jf^® defendam 
the deputation thereon endorsed, &c., the said Keys, afterwards, to give the 
to wit, on, &c., arrested the plaintiff, Linsley, who thereupon den™''a"^the 
immediately rescued himself, and es|caped from the custody of trial j' and that 
the said Keys ; who afterwards, to wit, on, &c.,at, &c., requir- ceJ^^y°°* ^^ 
ed and commanded the defendant, Williams, to assist him, the state in the no- 
said Keys, in retaking the plaintiff; and the said defendant, or'action^*fo* 
Williams, in obedience to such request and command* of the which the war- 
said KeySf acting, &c., went with the said Keys, to the dwell- "^* " «sued, 
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NEW-YORK, ipg-house of the plaintiff, and entered the same, the outward 

^J^^ljf^^ door of the said house being then open, for the purpose of re- 

LI5SLXT taking the plaintiff, by virtue of the warrant, &c., as they might 

Kkts* and '^^fully do, and in searchii\g the said house for the purpose of 

Williams, taking the said lAnsley, the said Keys gently laid his hand 

[ * 124 ] *upon an inner door of the said house, and gently and with as 

little force, and noise and violence, as possible, opened the 

fendant***piead8 ®^^^ inner door, which is the same trespass complained of, &c. 

a justification The notice also stated, that the defendant Keys, having a 

p^ss "w^ warrant issued by the said justice, in favor of the defendant 

out setting forth WiUiams, against the plaintiff, and being duly deputed to exe- 

wjUonfthepiea ^^*® ^^^ ^^^^ Warrant, repaired to the dwelling-house of the 

is good, (a) plaintiff, for the purpose of arresting the plaintiff, by virtue of 

the warrant ; and that the defendant Williams accompanied 

*f} ^oS^^r^ the defendant Keys, as the creditor of the plaintiff, for the 

jokM. Ag> 746. purpose of Settling his demand against the plaintiff, on which 

the warrant had been issued ; and that the defendants entered 

the plaintiff's house by his leave and permission, and having 

so entered, the said Keys, in searching for the plaintiff, gently 

laid his hand on tRe inner door, &.c. 

At the trial, the plaintiff proved the trespass, and offered in 
evidence, pursuant to the above notice, a warrant issued by 
Isaac Terry, a justice of the peace, &c., against the plaintiff, 
directed to any constable of the town of Sangersjield, com- 
manding him forthwith to apprehend the said Elijah, and to 
bring him before the said justice, to answer to the said Joseph 
Williams, in a plea of trespass on the case, to his damage, 
twenty-five dollars ; which evidence was objected to, and over- 
ruled by the judge, and a verdict, according to his direction, 
was found for the plaintiff, 

A motion was made for a new trial, for the misdirection of 
the judge. 

KirJcland, for the defendants. 

N. Williams, for the plaintiff. 

I * 125 ] *P€r Curiam, The warrant under which the defendant 

offered to justify, was sufficiently set forth in the last branch 
of the notice, to entitle the defendants to offer it in evidence. 
It was not requisite toTiave stated in the notice, the cause of 
action, for which the warrant was issued. In BelJc v. Broad- 
bent and wife, (3 Term Rep, 183.) the cause of action was not 
set forth, in a special plea of justification, under mesne process, 
and yet the plea was held good. The verdict must, therefore, 
be set aside, and a new trial granted, with costs to abide the 
event. 

Rule granted 
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NEW-YORK 

Mot. 1809. 

Rogers against Brewster. ^""r^^J^IT^ 

T. 

ON certiorari from a justice's court. 

The plaintiff brought an action on the case, against the de- "^^^ act too 
fendant, for maliciously distraining a valuable horse out of his IreSes^ (u 
team, for a militia fine, and refusing to take other property, by ^^^^' «• 36) 
reason whereof, a great sacrifice of the plaintiffs property was to^he"caseo?a 
made. The defendant justified under a warrant from the J^cvy on person- 
president of a court-martial, and called for a jury. Upon the made '^by^aa 
trial, it was proved that the defendant required of the presi- **®^®'"' «nder » 
dent of the court-martial, the warrant against the plaintiff, and nature 'of an 
said he would collect it in such a manner, that the plaintiff ^^q^^**"* ^" 
would remember it, and that he would take the property nearest case lies against 
to his heart ; and that when he called on the plaintiff, he set * ****"^' *^°°"' 
his eye on the horse, as he thought *the taking of it would [* 126 ] 
most touch the plaintiffs feelings ; that when he took the horse, ^^^^^;^ ^^^ma^ 
the plaintiff showed to him six or seven large swine, and re- liciously exe- 
quested the defendant to take them and Iqave the horse ; but S*'^f P^^^'*: 
the defendant replied, that he would take that which would ive and unrea- 
most touch the feelings of the plaintiff. The justice gave his ner^^^th intent 
opinion, at the trial, that if an officer wilfully and maliciously to Vex, harass 
took an unreasonable distress, an action would lie. It appeared ^rtyf'*'^^** ^^ 
that the defendant was a constable, and had the warrant for wiiereacon- 
the collection of the fine. He had previously called twice on warrant araifs* 
the plaintiff for the fine. Afler taking the horse, he offered to >4.foramnitary 
redeliver him on receiving the fine. On the next day, the iake%ro^rty 
horse was returned to the plaintiff, on his engaging to produce tendered i>y ^., 
him at the day of sale, which was done. The justice decided, gold his honsc, 
that the act concerning distresses (11 Sess. ch. 36. ^ S, 1 with the avow- 
Ret\ L. 435. § 3. 2 Rev, Stat, 502.) applied ; and that it was hurting the feei- 
unlawful for the defendant to levy on a horse, or beast of the »np <>*. ^-t and 
plough, while other property could be found. The jury found Siff^hhn^he wm 
a verdict for the plaintiff, for five dollars damages, on which held liable to an 
judgment was entered by the justice. On these facts, as stated case "at the suit 
in the return to the certiorari, the case was submitted to the of a. {a) 
court without arffument. , , „ ,„„ 

° (a) See JPDtm- 

ald V. J^alson^ 9 

Per Curiam, The statute concerning distresses, &c. does ^^' ^' ^^ 
not apply to the case of a levy upon personal property, by an 
officer, by warrant, in the nature of an execution. But the 
constable appears to have executed the warrant in an un- 
reasonable and oppressive manner, and with the avowed and 
malicious design to vex and oppress the plaintiff below. When 
the oppression and malice are thus charged as the gist of the 
action, and are clearly made out, an action on the case will lie. 
The oppression of officers, in the execution of process, is in- 
dictable; (T. Raym. 216. Cro, Jac, 426.) and a great abuse 
of the powers of a sheriff, on execution, has been held suffi- 
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Jackson 

V. 

Parkhurst 
and oifaers. 



NEWYORK, cient *to make him a trespasser, {Noy, 59. 9 East, 303, 4.; 
Nov. 1809. ^j. ^^ j^yj^g j^j^ j^^^ contempt. (2 SAow;. 87.) If he be 

charged with a malicious and oppressive proceeding, the proper 
remedy for this abuse of power, is a special action on the case, 
in which the malice and the oppression must both be made 
manifest. In Sutton v. Johnstone, (1 Term Rep. 503.) Baron 
Eyre, in giving the opinion of the Court of Exchequer, laid 
down this general principle, that where it could be shown that 
one man had causelessly and maliciously exercised over another, 
to his damage, powers incident to his situation of superior, a 
special action on the case by. The judgment in that case 
was afterwards reversed ; but the reversal did not affect the 
solidity of this principle, in cases not arising under the exercise 
of military or naval authority. The seizing and selling the 
horse, in the case before us, was without any just cause, so 
long as other property was shown, which would have raised 
the money with equal facility. It was, therefore, a causeless 
and malicious proceeding. Where a ministerial officer does 
any thing against the duty of his office, and damage thereby 
accrues to the party, an action lies. The judgment must be 
affirmed. 

Judgment affirmed. 



I * 128 ] 



Where yl., by 
attorney, ex- 
ecuted a "I rase 
to J?.,for ihree 
3'cars, and after 
the cxpiraliuii 
of the term, B. 
applied to the 
attorney. to 
know il' he was 
authorized by 

A. to enter into 
a new agree- 
ment, ana the 
attorney replied 
that he was not, 
but said that 

B. mig^ht con- 
tinue in posses- 
sion of the 
premises, until 
ne heard from 
A., it was held, 
that B. was, 
after the expira- 
tion of the term, 
a mere tenant 
at sufferance, 
ap-i not entitled 
to a notice to 
quit, previous 
to an nction of 
ejectment. 



*Jackson, ex dem. Van Cortlandt, against Park- 

HURST and others. 

THIS was an action of ejectment. The cause was tried at 
the Oneida circuit, the 5th June, 1809, before. Mr. Justice 
Yates, 

At the trial, it was proved, that the lessor of the plaintiff, 
by his attorney, duly authorized for that purpose, on the 1st 
April, 1803, executed a lease of the premises in question to 
the defendants, for three years, ending on the 1st April, 1806. 
On the 15th December, 1807, the attorney of the plaintiff 
sent a written notice to the defendants, demanding a surrender 
of the possession of the premises, and that, if they neglected 
to deliver up the possession, they would be answerable for 
double rent ; and that the lessor refused to let them occupy 
the premises. The defendants were in possession when this 
suit was commenced. It appeared, that in June, 1806, one 
of the defendants applied to the attorney of the lessors, to 
know if he had received any instructions as to leasing or selling 
the premises ; who replied, that he had not, nor was he au- 
thorized to make any new agreement with the defendants, but 
advised them to continue in possession, until they heard from 
the lessor. The attorney received no instructions as to a new 
agreement, until some time in the autumn of 1807, when he 
was empowered to execute a new lease of the premises to the 
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La WHENCE 
V. 

Houghton. 

[*129] 



lefendants for seven years ; but the defendants refused to ac- NEW-YORK, 
cept the lease. N°^- ^^^• 

The counsel for the defendants insisted, that the defendants 
were entitled to a notice to quit, previous to bringing the 
ejectment; and, under the direction of the judge, the jury 
found a verdict for the plaintiff, subject *to the opinion of the 
court, on the question, whether the defendants were entitled to 
such notice. 

The case was submitted to the coui-t without argument. 

Per Curiam, No notice to quit 'was requisite in this case. 
After the expiration of the lease, the tenants did not continue 
in possession by any new agreement with the plaintiff; nor 
did the plaintiff do any act whatever, from which a renewal 
of the contract, or a consent to the tenants to hold for a year, 
could be inferred.^ The proof is decisive, that the agent, who 
gave the lease for three years, had no authority to make any 
new agreement, and that he so declared to the tenants. The 
defendants were, therefore, no more than tenants at sufferance 
There must be a judgment for the plaintiff. 

judgment for the p'ain^il?. 
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Lawrence against Houghton 

ON certiorari from a justice's cdiirt. Where, in ac 

The return stated, that a suit was commenced on t\\e n:b j*usuTe!'the'^e* 
of October, 1806, and Houghton declared against Lawrence j fencf ant pleaded 
for a balance of 20 dollars due on the sale of a lot, and one b^^^rby him 
dollar and 56 cents'^for milk sold and delivered, and 3 dollars before the jusr 
for house-rent ; that the defendant denied the charges, except covery"*^ wh^ 
for the milk, and exhibited a set-off of 25 dollars and 12 cents, the plaintiff 
*The plaintiff demanded a trial by jury. At the trial [ * 130J 
before the jury, the plaintiff produced articles of agreement, oug^ht to have 
by which he promised to get a durable lease of his shop and lot, ^^nd- and t^ 
and give it to the defendant, in consideration of 60 dollars, 20 only evidence 
dollars of which sum he had received, and 20 dollars were to actiSf was"^a 
be paid on or before the 1st of Mry following, and the residue statement by 
the 7th of October following, without interest. The shop was jary^^to^^icS 
then occupied by the defendant. The plaintiff promised tp the plaintiff 
pay off all the back rents, and to warrant the lot until the 1st \x was ° ieid/ 
of May following, and then to get a lease for the defendant. Jjj*^ alihou^. 
This agreement was dated the 17th November, 1805, and signed the*jusu^e"wa» 
bj both parties. The plaintiff then alleged, that the 20 dollars, »« legal eyi- 
the balance due as above stated, was part of the consideration th?*pi'a»^^ff ^S 
mentioned in the affreement^ and proved that the defendant ^^ object, li« 

° *■ was couclude^ 

by it, and that the former suit was a bar to the plaintiff in this 
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j?lEW-YORK, occupied a chamber in his house for a considerable time, and 

^J|[^][;Jf2^ ^^^^ ^^^ defendant acknowledged, subsequent to May, that he 

HuBBELL was still indebted to the plaintiff, for part of the purchase- 

CouDREY n^oney, on the lot. The weight of testimony was, that the 

20 dollars were still due to the plaintiff. 

The defendant then alleged, that, before the suit was 
brought, he had sued the plaintiff, and had recovered 3 dollars 
for a breach of covenant. He gave no evidence of the former 
suit, but called on the justice, who stated to the jury, that, on 
the 11th October, 1806, the defendant declared, before him, 
against the plaintiff, for covenant broken, and the plaintiff 
pleaded the general issue, and offered a set-off, which was 
overruled ; and the defendant gave in evidence a receipt, dated 
26th May, 1806, by the plaintiff, for 40 dollars -towards the lot 
and shop, mentioned in the agreement, and another receipt, 
dated 24th April, 1806, for 24 dollars, in full, for rent. This 
statement was not objected to by the plaintiff below. 
I * Idl J *The justice charged the jury, that the 23 dollars and 50 cents 

ought to be allowed to the defendant, and that the former trial 
was no bar to this suit. The jury found a verdict for the plain- 
tiff for 19 dollars and 80 cents. 
'a'Uo case was submitted to the court without argument. 

Per Curiam, The former trial and judgment were a bar to 
this suit, if duly proved. The statement of the justice was 
not competent evidence of itself, but could be made so by 
consent of the parties ; and that consent was to be inferred 
from the omission of the plaintiff to object to it when it was 
offered and given. Qui facet consent ire.videtur. The decision 
of the justice, that it was no bar, because he had excluded the 
matter as a set-off in the former suit, will not alter the con- 
clusion of law. Every former recovery is equally a bar, so 
long as it stands in force, and is not reversed. It is to be pre- 
sumed correct, and we cannot inquire, in this collateral way. 
whether or not it was founded in error. The judgment below 
• must be reversed. 

Judgment reversed. 



[*132] *HuBBELL, Survivor, ^c.j against Coudrey. 

The statute of THIS was an action of debt. The declaration stated, that 
gSld pSeato an at a county court, held at Danbury, in the state of Connecticut, 
action of debt q^ \\iq third Tuesday of November, 1799, the plaintiff, as sur- 
a"jiSgraent In vivor of, &c., recovered against the defendant, 1617 dollars and 
The^^d*^"* 19 cents, of debt, and 14 dollars and 50 cents, of costs, as by j 

of coum*of the record thereof appears, and. that the judgment remained ' 

«ther states are m full force, &c., whereby an action had accrued, &c. 
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The defendant pleaded, NEW-^ORK, 

1. Nil debet. J!^I;^iI^ 

2. That the action did not accrue within six years, next wood6 
before, &c. « ^' ^ 

There was a general demurrer and joinder, as to the second '^Z^,'^ 
plea, which was submitted to the court without argument. 

simple eontraci 

Per Curiam, The statute of limitations may be pleaded to 
all actions of debt, upon simple contract; and the judgment (a)See, however, 
upon which the suit is brought, cannot, according to the settled ^^f ""^^ ^^^^1^ 
doctrine in this court, be viewed in any higher liffht. In ^v.447.an(iiij« 

•nr n tit* /i-k -iv* iiii • /• cases there citodj 

lYaiker v. n titer, (IJoug, 1.) it was held, that an action of and jindreas v.. 
debt or assumpsit, would lie upon a foreign judgment; and joh^.^'S^im. 
Lord Mansfield observed, in that case, that a judgment was 
not a specialty, but the debt only a simple contract debt. . In 
Duplein v. I)e Rover, (2 Vem. 540.) the very point arose. 
The statute of limitations was pleaded to a suit in chancery, 
on a judgment in France ; and Lord Chief Justice Cotvper ad- 
mitted the plea, and said that a judgment in France must be 
considered, in England, as a debt by simple contract. The de- 
murrer, is therefore, not well taken, but the plaintiff, according 
to his prayer, may have leave to withdraw it and reply, upon 
payment of costs. 

Judgment for the defendant. 



*WooDS against Rowan and Coon, [ * 133 ] 

THIS was an action of debt. The declaration was on a ifasherifr.wbc 
penal bond, given by the defendants to the plaintiff as sherilV Jfausi^^^^ '"e* 
of the county of Washington, pursuant to the act relative to the vemre, it is 
gaol liberties. The defendants pleaded a performance of the fh^eS^e"to'*ihe 
condition of the bond. The plaintiff replied an escape. The array, fa) 
venire was made returnable at the city hall, of the city of 
Albany, on the first Monday of August, 1809, and was served iJ2« ?.%pJSJ^ 
by the plaintiff himself, as sheriff. The cause was tried at the ^j^'^JT'^f^' 
n^ashin^ton circuit, in June, 1809, before Mr. Chief Justice Her,9Johv!s.H^p 

XT * 7 . J 7 gg3 HWtiM V 

iLent, fVeaoery 10 Johns. 

The defendant's counsel challenged the array, v!^h^, ^i^ 

1. Because the venire had been served by the plaintiff; Rep.^aQ. 

2. Because it was made returnable at the city hall, instead 
of the capitol, in Albany, 

Both these objections were overruled by the chief justice. 
Other evidence was offered, and other objections were made, 
which it is unnecessary to state, as the opinion of the court 
was on the first point only. 
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NEW-YORK, The case was submitted to the court without arfi^ument. 

Nov. 1809. ^ 



Woods 

V. 

RowA5 and 



[ * 134 ] 



135] 



Van Ness, J., delivered the opinion of the court. If the 
sheriff no longer possessed the power to select a jury, there 
certainly could be no objection to his summoning them, in cases 
where he is himself a party ; but I apprehend that the reasons 
which formerly existed against it, still remain, though I confess 
their force is considerably diminished. 

The reason given for not permitting the sheriff to summon 
a jury, in his own cause, is because he is not to be trusted to 
return the jury ; (3 Bl. Com. 354.) and so scrupulous is the 
law on this subject, that it is a good reason for quashing the 
array, when made by a person, *or officer, of whose partiality 
there is any reasonable ground of suspicion. (3 BL Com, 59») 
Under our act, the opportunity offered the sheriff of selecting 
the jury, is much more circumscribed than it was before ; but 
to a certain extent, he has still the power of choosing the 
triors of the cause ; he has an advantage which the other 
party has not, and however remote or unimportant that ad- 
vantage may be, if it exists at all, the law does not allow him 
an opportunity of availing himself of it. It is for this reason> 
among others, that the sheriff is not competent to summon a 
jury in the great variety of cases mentioned by Lord Coke. 
{Co Lift, 156. a.) It is true that the sheriff no longer selects 
the whole panel, and that it now is his duty to summon all 
such persons as shall have been previously balloted by the 
clerk ; and hence it is argued, that the challenge to the array 
in this case, was properly overruled. I cannot accede to this 
conclusion. The sheriff certainly may select such of them as 
he may suppose will best subserve his purpose, and by sum- 
moning ihejn., and omitting to summon the rest, he may in 
many cases as effectually pack a jury, as if he had the power 
of selecting the whole panel. The impartial and equal adminis- 
tration of justice renders it dangerous to trust the sheriff with 
such a power. It is no answer to this objection, to say, that 
it is not to be presumed the sheriff will prostitute his office to 
such purposes. It is because he may do it, that the law inter- 
poses ; and if he may, that is decisive of the question. I have 
taken some pains to ascertain, whether in Efigland it has ever 
been considered that it was riot a good ground of challenge to 
the array, where the sheriff has summoned a special jury, he 
being a party, or otherwise disqualified. As far as my re^ 
searches have extended, I do npt discover that there is any 
distinction ; the rule appears to be universal ; and yet where 
a special jury is to try the cause, the sheriff has no more power 
of selecting the jury than he has under *our statute. I am 
satisfied that it is safest to adhere to the rule as we find it set- 
tled ; a rule wisely introduced for the purpose of guarding 
against partiality and corruption, in trials by jury. The court 
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« 

are of opinion, that the challenge to the array upon the trial, new-york 
ought to have been allowed ; and that there must, therefore, be vJJJ^Zjf^ 
a new trial with costs to abide- the event of the suit. Warne 

V. 

New. trial granted. i^stawt. 



Warne against Constant. 

THE facts in this case were as follows : On an a«tion 

The plaintiff commenced an action of assault and battery i>rought by a. 

€md false imprisonment, against the defendant, in 1805. The JSS 'was 

cause came on to trial, in June, 1807, when the plaintiff, by nonsuited at the 

the direction of the judge, was nonsuited. A case was pre- Jso?. "a eaTe 

pared on the part of the plaintiff, and argued in November ^as made tor 

term, 1808, and a judgment in fiivor of the defendant was mSioir"to°"ei 

rendered in February term, 1809. Previous to the judgment, aside ^ no"- 

viz. the 16th of January, 1809, the plaintiff presented his pe- ar^ed L No- 

iition under the insolvent act of this state, to the recorder of the V^-'* l^^f: 

city of New- York ; and on the 20th day of March, 1809, was cided bVavor 

by him discharged, conformably to the act. The assignment ?^ the piaiutiff, 

was also made on the 20th of March, 1809. term, imx%n 

The case was submitted to the court without argument. Mtrch^^im 

^., tlieplainliiV. 

Per Curiam. The judgment against the defendant, ren- c^r"e^^'unti^^^ 

dered in. February term last, must have been for costs *only ; ^r^* 13^^*! 

and if they were taxed before the assignment of the insolvent's the insoivem 

estate, on the 20th of March, (and we must presume from the j^^[j ^^^^ ^jj^ 

case that they were,) they were no longer, in any sense, un- plaintiff was not 

liquidated damages, and the discharge covers them. But ^^^^^^ ^°^ [j|^ 

whether this be the fact or not, as to the taxation, the case of jud^em of 

Thomas v. Striker, January term, 1802, (a) seems to put an a°"ud^*m^^^b 

end to the question- It was there held, that if a judgment be obtained before 

an insolvent's 
discharge, th« 

(a) That casd was as follows : WhiUng xnoYeA. to set aside h. fieri faeias^ on an *^**sts, though 
affiduTit, stating that, on the 7th of J^orember, 1808, the defendant was duly dis- {JJ^^^ roH*si»ueT 
charged under the insolvent act. It appeared, that a judgment of nonpros had eannot be re- 
been given on a certiorari^ from the judgment of a justice's court, prior to the covered of tla» 
7th J^'ovember, 1808; and that the only question was, whether the plaintiff was insolvent, (a) 
entitled to a fieri facias^ for the costs, arising on the judgment of nonpros, 
entered at the last October term. (^j gee * ^^^^^^ .„^ 

V. WU.son^ 14 

Jones, contra. * Jokns. Rep. 403. 

Per Curiam. It is enough if the debt was liquidated, or capable of being 
liquidated, before the discharge. Here the judgment was in October term, and 
Uie costs capable of liquidation at that tame*, and we must intend, that the as- 
fignment was contemporaneous with the discharge. 

Motion granted. 

93 



136 CASES IN THE SUPREME COURT 

NEW-YORK, obtained before the insolvent's assignment and discharge, the 

,^JJ^^Jf^|^ costs of that judgment cannot be recovered of the insolvent* 

Hurt The costs Were considered as being inchoate with the judg- 

_ ^ _, ment. The defendant is, therefore, not liable to be taken in 

BuRKEL and .. j ^i_ • i ^ 

others. execution under the judgment. 



[ * 137 ] *HuNT against Burkel, Polhemus, and another 

An tmrfer- THIS was an action of trespass quare clausum fregit. The 
pute a person defendants pleaded, severally, not guilty. The cause was tried 
lo serve a writ, before Mr. Justicc Thompson^ at the Montgomery circuit, in 
\lx ac?. ^'^**^"" May, 1808. On the trial, the defendants, in justification of their 

In an action entry, which was proved, offered in evidence a writ, issued out 
re cSSmj^I of the Montgomery Court of Common Pleas, in favor of the 
ir»7, the plaintiff defendant Burrel, against the plaintiff; and offered to prove, 
Soirars"' dam- that the defendant Polhemus was deputed in writing, by the 
^es; the court, under-shcriff of the said county, in the name of the sheriff, to 
dict"wasa^^nst scrvc that Writ, and that Polhemus having arrested the plaintifT, 
law. refused to who cscapcd, he did, with the assistance of the other de- 
Sa" as fhe title fendauts, enter the plaintiffs house, to retake him. The judge 
did not come ruled, that the deputation was void, but permitted it to so to 

m question, and -i • • 'x* \i» r j j j* x r i 

the defendant the jury, m mitigation of damages ; and a verdict was found 
Z^f^ i\ ^"'^ ^^^ ^^^ plaintiff for 5 dollars damages. 

against °the The question, submitted to the court without argument, 
plaintiff, (a) ^^s, whether the deputation was valid, and ought to have been 
received. 

(a>SeeJSx parte 
BaUyj 3 Cow. 

i^i^i'castsdtod^n P^r Curiam, The deputation was a sufficient authority to 
end of'the' Ret *^® defendant Polhemus, to execute the writ. The general 
port- maxim, that delegaia potestas non potest delegari, is correct, 

when duly applied ; for to make a deputy by a deputy, in the 
sense of the maxim, implies an assignment of the whole power, 
which a deputy cannot make. A deputy has general powers, 
which he cannot transfer ; but he may constitute a servant, or 
bailiff, to do a particular act. («) This distinction was taken and 
[ * J38 ] laid down by Lord Holt^ who gave the opinion of *the Court of 
K. B. in the case of JParfccr v. Kett, (1 Ld. Uaym. 658, 12 Mod. 
467. 1 Salk. 95.) In that case the steward of the manor of jRc*- 
wiclc made his deputy-steward, who appointed, under his hand 
and seal, B., a third person, to be his deputy, to take a particular 
surrender, who took it; and one question wliich arose, in eject- 
ment, was whether the surrender taken by the deputy of a depu- 
ty-steward was crood. The court held it good, and said that JB. 
was not a deputy, in the proper sense of the term, since he had 

(a) 1 Rev. Sua. 379. 1 Rev. L. 420. $ 5. 
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power to do only a particular act; whereas a deputy, frcm the new-york 
nature of his deputation, has power to do all acts. They ^J^^I^Jf^^ 
alluded to such a case as the one now before the court, and' Jackson 
said, that it was every day's practice for under-sheriffs to make ^ ^- 
bailiffs to do particular acts, and that they made them by virtue 
of their general deputation ; for the moment the sheriff made 
an under-sheriff, he, of necessary consequence, gave him 
power to make bailiffs. The case of Leak v. Hoivell, {Cro, 
Eliz, 533.) and the authorities there cited, contain the same 
general doctrine. 

But though the evidence ought to have been received, this 
case will not justify a new trial. As the plaintiff recovered 
but 5 dollars, he must pay full costs to the defendants, as no 
certificate of the judge has been given, and as the title did not 
in any wise come in question. It certainly, then, would not 
be fit to award a new trial, and create all that additional ex- 
pense, merely to save 5 dollars to the defendants ; and on that 
ground only the motion is denied. 

Motion denied. 



*Jackson, ex dem. Lepper and others, against Gris- [* 139 J 

WOLD. 

THIS was an action of ejectment, for land in the township T*»e ^ct to 

of Marcelhs, in the county of Onondaga, concernmg" *' 

The cause was tried at the Onondas:a circuit, before Mr. \^^^^\ ^^ ^^^ 

X ^. rwM ' Q ' ,n the county 

Justice J hompson, of Onondaga. 

At the trial, the plaintiff's counsel produced in evidence, (20 sess. c. si.). 

IS ci constitu** 

letters patent from the state of New- York to John Lepherd, a Uonai act. The 
soldier in the army of the United States, for lot No. 2. in ^^^^4 ?^ **»« 

■MM- 17 . 1 !• ■' ^1 . . .. T. 1 commissioners 

Marcellusy inciudmg the premises m question, it was proved, under that act 
that the lessor of the plaintiff, now known by the name of John »« considered as 

r 1 I T i f • r^ 1 /^ ^ matter oi rec- 

Ltepper, wad the person who served as a soldier in Col. tort- ord, to take 
landfs regiment, and that there did not appear to be any other ^^^\ ^^^ ^^ 
person of a similar name in the army. less 'a dissent 

The defendant offered in evidence the award of the Onon- ^^ w15Sn^°two 
daga commissioners, dated the 1st March, 1802, awarding and years from tV) 
determining the title to lot No. 2. in Marcellus, to be in one ^^ uUcMh 
Abraham Ten Eyek ; and the clerk of the county of Onon- elusive. The 
daga produced a book containing the awards of the commis- ^^^ is^«ri^ 
sioners, which he testified was deposited in his office by James fade evidence 
Van Ingen, clerk of the commissioners, some time in December, 9^ bcfnff made^- 
1804, or in January, 1805. and strong evi' 

donee wul be 
required to 
show that the date on the face of the award was not the true time 
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NEW-YORK, 

Nov. 1809. 
Jackson 

V. 

Griswold. 



[*140] 



f»l411 



The counsel for the plaintiff objected to the reading of th« 
award in evidence: 1. Because the act appointing the com- 
missioners, &c. was contrary to the constitution of the state, 
and void. 2. Because the powers of the commissioners were 
limited by the act to the first Tuesday of March, 1802, and 
the book of awards could not be legally filed in the clerk's 
oflice, after that time. These objections were overruled by 
the judge, and the award was read in evidence. 

*The counsel for the plaintiflf read in . evidence a deed from 
John Lepper to Eli Parsons and Henry Bradt, two of the les- 
sors, for lot No. 2. in MarcelluSy dated the 15th September , 
1797. 

Two witnesses testified, that the defendant took possession 
of the premises in question, in the summer of 1794, and has 
ever since continued in possession, claiming the same as his 
own. 

Walter Wood was called as a witness for the plaintiff. His 
testimony was objected to, but admitted by the judge. He 
testified, that he attended before the commissioners, as coun- 
sel for Eli Parsons, one of the lessors, in support of his claim 
to the lot in question ; that the point in dispute, in relation to 
this and several other lots, rested upon the alleged infancy of 
the soldier, at the time of executing the deed under which 
the adverse party claimed ; that he did not recollect that he 
asked the commissioners whether any award had been made, 
on the particular lot in question, but he frequently made appli- 
cation to them, between the year 1798 and the month of Feb- 
ruary, 1802, to know whether any decision had been made in 
relation to these lots, called infant lots, and was uniformly an- 
swered in the negative. The witness had frequent recourse to 
the office of the clerk of the commissioners, between the 
periods above-mentioned, and during that time he did not see 
the book now produced, nor did he ever see it, until it was 
filed in the oflSce of the clerk of Onondaga ; that Trowbridge, 
the former clerk of the commissioners, kept a book of the 
minutes of the proceedings of the commissioners, and another 
book, called the book of awards, but which were not signed 
by the said commissioners ; neither of which books was the 
one produced, nor was it either of the books of minutes kept 
by the commissioners. He never knew the commissioners to 
refuse any informati<)n which was asked. Another witness tes- 
tified, that at the ^request of Parsons, one of the lessors, he 
inquired of Sanders Lansing, one of the commissioners, in 
January, 1804, w^ho informed him that no award had been 
made on the lot in question ; and he applied, at the same 
time, to Van Ingen, the clerk of the commissioners, who in- 
formed him, that no award had been made on lot No. 2. in 
Mdrcellus. In December, 1804, or January, 1805, he applied 
again to Van Ingen for the same purpose, who replied, that 
he could not give him the information he required. 
9G 
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The counsel for the plaintiff then insisted, that the award NEW-york, 
of the commissioners produced was void, and ought to be re- ^Ji^^^^lJ^S^ 
jected by the judge, because, from the evidence produced, and Jacksor 
the inspection of the book, in which the awards did not follow Q^,g^oj^„ 
in order, it appeared, that the commissioners had not caused 
th«ir awards to be entered in a book provided by them, in the 
manner required by the act constituting the board of commis- 
sioners ; and further, that if the award was regular, the plain- 
tiff,, from the evidence produced, had shown sufficient to ex- 
cuse him for not filing his dissent to the award within the time 
limited by the act, and that he ought not, therefore, to be pre- 
cluded from bringing his action. 

The judge charged the jury, that he considered the award 
of the commissioners as a matter of record, which took effect 
from its date ; and that, as no dissent had been entered within 
two years after the date thereof, by the lessors, their right of 
action was barred, and the award conclusive, and that the de- 
fendant was entitled to a verdict. The jury, acccrdingly, found 
a verdict for the defendant. 

A motion was made to set aside the verdict ; and the case 
was submitted to the court without argument. 

*Thompson, J. , delivered the opinion of the court. This was [ * 142 J 
an action of ejectment for a part of lot No. 2. in the township 
of Marcelhs, in the military tract. An exemplification of a 
patent to one of the lessors having been produced, the defend- 
ant set up an award of the Onondaga commissioners, bearing 
date the 1st day of March, 1802, whereby the lot in ques- 
tion was awarded to Abraham Ten Eyck, The evidence of- 
fered of the award was the record thereof, contained in a book 
deposited by James Van Ingen, clerk of the commissioners, 
with the clerk of the county of Onondaga, some time in De- 
cemlery 1804, or January, 1805. To the reading of this award 
the plaintifTs counsel objected, 

1. Because the act instituting this board of commissioners 
was unconstitutional. 

2. Because the powers of the commissioners expired in 
1802, and they had no authority afterwards to file the book. 

It was also made a question, in the course of the trial, 
whether the reasons offered, on the part of the plaintiff^ for 
not entering a dissent to the award, were not sufficient to pre- 
vent the application of the limitation prescribed by the statute. 

These objections were all overruled, and a verdict found for 
the defendant. The case has been submitted without argu- 
ment, which is to be regretted, if any reliance is placed on 
the first objection ; for I am unable to discover any grounds 
giving color to it. Were the award of these commissioners 
made final and conclusive respecting the title, there might be 
some reasonable cause of complaint. But, according to its 
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NEW-YORK, provisions, the most that can be alleged is, that it is a prettj 

^^J^^^^f^* rigorous statute of limitations. This was a mere question of 

Jackson expediency, resting solely with the legislature, under the pe- 

V- culiar circumstances of that tract of country, called the mili- 

r * 143 1 ^^^y ^^^^^' Whether this statute is sufficiently *guarded in all 
its parts, is not a question for judicial inquiry. But the con- 
stitutionality of the statute cannot, it appears to me, be 
doubted. 

The second objection is not true in point of fact. The first 
act on the subject was passed in the year 1797 ; and by seve- 
ral other subsequent statutes, the powers of the commissioners 
were, from time to time, revived and continued, until January, 
1905. By the statute of 1797, the commissioners were direct- 
ed to cause their awards to be entered in a book or books, to 
be provided by them for that purpose ; and that, when they 
had executed the trusts committed to them, they should de- 
posit such book or books, in the office of the clerk of the coun- 
ty of Onondaga, there to remain as records of their procedings. 
The book produced was matter of record, and had been 
deposited either a short time before or after the powers of the 
commissioners expired. The precise time is not stated. The 
directions of the statute were, therefore, in this respect, strictly 
pursued. The testimony offered as an excuse for not entering 
a dissent, even admitting it competent, was too loose to be 
entitled to much consideration. The inquiries made by Mr. 
Wood were general, as to a certain description of lots, and not 
pointed particularly to the one in question ; besides, all his in- 
quiries were anterior to the date of the award. The informa- 
tion given to Mr. Parsons^ by the clerk of the commissioners, 
might afford some reason to doubt whether the award was 
signed at the time it bears date, but was of itself altogether 
insufficient to establish that fact. Had that been the object 
of the testimony, and accompanied with other evidence, show- 
ing that to have been the case, the award would have been 
considered as taking effect from the time when signed. But 
the testimony offered was not sufficient to rebut the prima fa- 
de evidence, arising from the date on the face of the award. 

[ * 144 1 No dissent appears ever to have been entered. *The award has 
been a matter of record, since Jawwary, 1805, to which recourse 
might have been had for information. We can see no possible 
grounds on which the case can be taken out of the positive 
provisions of the statute, that the award shall be binding and 
conclusive, unless a dissent is entered within two years aflei 
the making thereof. 

The motion for a new trial must, therefore, be denied. 

Motion denied. 
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NEW-YORK, 

Nov. 1809. 

Jackson, ex dem. Van Dusen and others, against J^cj^on 

Van Dusen. van dusek. 

THIS was an action of ejectment, brought to recover the third Where ihe wit 
part of a farm in the possession of the defendants, in the town w?re\n dead. 
of CunaaUy in the county of Columbia. The cause was tried at ?"1°"®^^*^®i™ 
the Columbia circuit, in October, 1807, before Mr. Justice Van mkiaJ^^of his 

Ness. name, as his 

At the trial, the plaintiff proved, that Johannes Van Dusen y [esiatoHbad ai- 
the grandfather of the lessors, in his life-time, was seised of the ^o signed his 

• • .• 1 I /• i A • Tjr* 1 1 n mark, and the 

premises in question, and also of an estate in Ktnaerhook, hand-wriiing of 
where he lived; and that he died in 1757, leaving four sons, *^oof the wit- 
viz. Robert y Lucas, Lawrence *and John, and two daughters. r * 145 1 
The plaintiff then offered in evidence, the last will and testa- proved; and a 
ment of Johannes Van Dusen ; and after proving that Arent witness, at the 
Van DycTc and Samuel IVheeler, two of the witnesses, had been swore, that he 
dead between 30 and 40 years, and that William Claw, the ^^^ s®«". ^^^ 

tw other witness 

Other witness, had been dead about two years, he offered to make his mark, 
prove the execution of the will, by proof of the Band-writing i^gQ^*^®^ ^^^ 
of Van Dyclc and Claw, two bf the witnesses, and by proving per in his ^ 
that the marJc of Wheeler, the other witness, affixed to the f^m^^^c^! 
will as his mark, was similar to another mark which had been parison of the 
made by Wheeler, in the presence of the witness, in the year l^® marks, and 

_„_^ •',, .i. ^. 1 .1 mi 1 r from "1® pecu- 

1760, and then m his possession, at the trial. Ihe counsel for liar manner in 

the defendant objected to this testimony, but the objection was J^^ h!itia1"ettera 

overruled by the judge. was made, he 

The plaintiff then proved the hand-writing of Van Dyclc and ^^^^''^ed^to 

Claw ; and Henry A, Van Dyclc, a witness, testified that he the will was 

had seen Wheeler, the other witness to the will, make his mark J^i^lgg^fo \v 

in 1 760, and that he subscribed his name as a witness to such this was held 

signature ; and that from a comparison of the mark affixed to dence^°of ^the 

the said will, offered in evidence by the plaintiff, with the mark execution of the 

so made by Wheeler in 1760, he believed that Wheeler made u'loi^rearto 

the mark to the will ; that there is a small difference between the jury, when 

the W in the two marks, and that he judged only from the ^'h™e^dence 

comparison of the two, and from the manner the S was made, of a possession 

it being inverted, (s) . .... , tt a;"^! 

The plaintiff also proved, that at the time of the death of and of the dec- 
larations of 

one of the other 
witnesses, in his life-time, as to the due attestation by. all the witnesses. This is not proof by comparison 
of hands, (a) 

The acts and declarations of third persons in possession of lands, are admissible in evidence to prove 
a cooiinaed possession under an ancient will, so as to make out its formal execution. 

The widow of a person deceased is a competent witness, in an action of ejectment brought to recover 
tne 




OTcapacity, lies on the party who alleges the msanity. out if a mental derangement nas been proved, it 
IS then incumbent on the devisee to show a lucid interval, or the sanity of the testator, at the time of 
cacpcatiag' the will. 

la) See Jackson v. PhiUipf. Cow. Rep. 9 1. 
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NEW- YORK. Johannes Van Dusen, Robert, his eldest son, was married ; that 

^^^]|^^J^^ the three brothers, Robert, Lawrence and John, succeeded to 

Jackson the possession of the house occupied by the testator, in his life- 

^ time, and of the homestead, farm and mill ; and a new mill 

was built by them, before the revolution, in the place where 

the old one stood. Until the marriage of John, which was in 

1780 c»r 1781, Robert principally attended the mill, and Jjaw- 

[* 146] rence and *John worked qq the farm. Lawrence married soon 
after the death of the testator, and lived until his death on the 
farm, but in a separate house, built after the death of the 
testator. Lawrence had, however, lived a short time at New^ 
Lebanon, on the premises in question. He died without issue. 
John, after his marriage, attended in turn with Robert at the 
mill ; and after living about a year and a half with Robert, 
occupied an additional building to the house, where he re- 
mained until 1787, when he purchased a house and lot^^ at a 
short distance, where he resided until his death, and his 
children have lived there ever since. 

The plaintiff then proved, (the evidence was objected to by 
the defendant's counsel, but the objection was overruled by the 
judge,) that in 1794, Daniel Staats purchased the mill of John 
Van Dus€n,\nd Catharine Van Dusen, widow of Robert Van 
Dusen, Stephen V. Lawrence, John A. Van Buren and Mary 
his wife, and Cynthia Van Dmen; that John Van Dusen, at 
that time, claimed one third of the mill, Stephen and Lawrence 
claimed one third, uncler their uncle lAOwrence, deceased, aad 
John A, Van Buren, and his wife, and Cynthia Van Dusen, 
claimed the other third, under the will of Robert Van Dusen, 
deceased ; that the said John A. Van Buren, in the presence 
of the other heirs of Robert, in answer to a question put to him 
respecting the mill, at that time, told the witnesa, that they 
held the mill under the will of Johannes Van Dusen, deceased, 
but the other heirs said nothing about the mill. The purchase 
money was paid to them in the proportions above-mentioned. 
At that time, the defendant lived on the premises in question, 
at Canaan, and vras'not consulted by Staats, about the title 
or the sale of the mill. 

The defendant offered to prove by Daniel &aat9, on his 
cross-examination, that in 1795, he, the witness, purohaaed from 

I * 1 47 ] John Van Dusen, his claim to one third of *the old homestead 
of the testator ; that he claimed the same of the children of 
Robert Van Dusen, but that they resisted that claim, in the 
presence of John Van Dusen, on the ground that the will un- 
der which he claimed, was invalid, and that John Van Dusen 
thereupon repaid to the witness the money he had received, and 
rescinded the contract. This evidence was objected to by the 
plaintifi*s counsel, and was rejected by the judge. 

The plaintiff then produced in evidence a deed» d^ted the 
14th July, 1794, from the parties above-mentioned to Daniel 
100 
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t^ais aiad Adum L Van Alen, for the said mil), which was new-yqrk, 
objected to, but the objection was overruled by the judge. ^^t- ^^• 

The plaintiiF then called as a witness, Elizabeth yan Dusen^ Jackson 
the widow of John Van Dusen, deceased, the father of the les- ^_ v. 
sors. She was objected to as incompetent, but the objection 
was overruled by the judge. She testified that she married 
in 1781, and that her husband was 68 years old when he died, 
and her eldest child was 15 years old, her second 13 and her 
voungest 7 ; at which time, Lawrence Van Dusen, her brother- 
m-law, lived on the premises in question, but he, Lawrence^ after- 
wards returned and continued at the old homestead, in a separate 
house, until his death. Before John, the husband of the wit- 
ness, left the old homestead, to live in a house about half a 
mile distant, the brothers made 9., parol division of the land of 
their father, except the land in JVarwiguunc, which was not 
divided, apart of it being in dispute between the proprietors and 
settlers, and John revised to take it for his share. In making 
the division, the land on the east side of the creek was consid- 
ered as one third of the iiWerAoofc estate, and the land on the 
west side of the creek, as two thirds, and was so divided ; John 
took the one half of the land on the west side of the creek, but 
no division was made between Robert and Lawrence. John 
possessed the land, *agreeably to this division, until he died, in [ * 148 ] 
Mai/, 1797. While the brothers lived at the old homestead, the 
work was done in common, each taking a third of the produce. 
The witness said that she was not present all the time while 
this parol division was made, and her knowledge was derived 
chiefly from the information of her husband. She never heard 
of any dispute, at that time, about the will, and the land at 
Warwiffuunc was always talked of as belonging to the three 
brothers. Robert died in August, 1790. In the conversation 
about the division, the defendant claimed no land at Kin- 
derhooJc. 

The plaintiff produqed a release from John A. Van Buren, and 
Mary his wife, Catharine Van Dusen, Stephen Van Dusen, 
Lawrence Van Dusen and Cynthia Van Duscn^ dated 18th 
March, 1797, to John Van Dusen, for the lands in his posses-* 
sion, which deed was objected to, but admitted by the judge. 

The plaintiff then gave in evidence, a lease from John Van 
Dusen to Isaac Van Volkenburgh, dated 22d May^ 1798, for 
the house which John lefl at Collies Crall 

The plaintiff also offered in evidence the last will and tes- 
tament of Johannes Van Dusen, dated the 22d of December, 
1757, which was objected to, but admitted by the judge ; and 
the same was read to the jury. By this will the testator devised 
all his real estate to his three sons, Robert^ Lawrence and 
John^ fifly pounds to his son Lucas, and his personal property 
to his two daughters. It was proved that the two daughters 
bad the personal pr^^^-erty of thjD testator, and John took a Bible 
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NEW- YORK, devised to him, by the said will. The counsel for the plain 
^JU^^Jf^^ tiff admitted that the defendant was then in possession of the 
Jackson premises in question, and had been possessed thereof for 22 

Van Ddsxn 

It appeared that, about 40 years ago, Lucas applied to John 
for a part of the lands in the town of Canaan, belonging to the 
[ * 149 ] testator, in his life-time, and of which the *premises in ques- 
tion are a part, and John told him, that he must apply to his 
brother Robert ; and that the land on which the mill was built 
was bought by Robert. From 1767 to 1772, the premises were 
held under Robert, by one Dumond, who paid rent. In 1772, 
Robert leased them for ten years to one Bullus. Lawrence Van 
Dusen and one Hugener, afterwards held them under Robert^ 
until about 22 years ago, when the defendant went into pos- 
session. 

Herman Vosburgh, a witness on the part of the defendant, 
was called . to prove the declarations of William Claw, one of 
the witnesses to the will, in his life-time ; he testified that Claw 
told him that when the will of Johannes Van Dusen was drawn, 
he. Claw, and Samuel Wheeler, were called into the room to 
attest it, which they did ; that the testator was so weak that 
he could not hold a pen, and Arent Van DycJc, the person who 
drew the will, put the pen into his hand, and made the mark, 
and that the testator was not in his senses at the time. 

The case contained a detail of other testimony, as to the in- 
sanity of the testator, and as to the adverse possession of the 
defendant ; but which, from the opinion of the court, it is 
thought unnecessary here to state. 

The jury found a verdict for the plaintiff. 

A motion was made to set aside the verdict, and for a new 
trial, on the following grounds : 

1. Because improper evidence was admitted by the judge. 

2. Because proper evidence was rejected by him. 

8. Because the verdict was against evidence ; Jirst, as to the 
insanity of the testator, and, second, as to the question of the 
possession of the defendant. 

4. For the misdirection of the judge. 

JET. BleecJcer, for the defendant. 1. As to the proof of 
[ * 150 ] the execution of the will. Three witnesses are necessary *to 

every devise of lands. When all the witnesses to a will are 

dead, their hand-writing and that of the testator must be prov- 
t Peake*s Law ed.f In the prcscut case, the hand-WTiting of two of the wit- 
401. fsTsT^a rtesses only was proved.. The signature of the other witnesses 
stra. 1109. Co- was a mark with the initials of his name, and the witness who 
?^on^DevUes ^'^^ Called to provc this signature decided on a comparison of 
708. 719. ' this mark with one he had seen made before. * He never saw 

the witness to the will write. 
The object of the statute, as to the proof of wills, is to pre* 
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vent fraud. The hand-writing of all the witnesses must be new-york, 
proved ; for it must appear that they all attested. Proof of the ^**^'* ^^^' 
hand- writing of one does not prove the attestation of the Jackson 

others ; as it is not requisite that all should attest at the same ^ ;;• 

^' , Van Duskn. 

time. 

The process by which the mind acquires a knowledge of 
hand-writing, is from an acquaintance arising from frequently 
seeing it, by which the general character is recollected, not from 
the formation of particular letters or a single inspection. There 
can hardly be such a knowledge of the hand-writing of one who 
merely makes a mark. The necessity of the case is no answer 
to the positive provisions of the statute. Courts of law have 
wisely rejected all evidence from a comparison of hands, un- 
supported by other evidence.f The proper testimony is, " the ^^^^^"^'^ 
belief which the witness entertains of the writing in question fo5, 106. pd. 
being the party's, from some previous acquaintance with his ^'^^^^'^^' 
hand." He must declare his JcnotoledgSy not his opinion, or and no^w/^ 
judgment. He must say, " I have seen the party write, and I p^JL^P^nr^^I' 
know his writing, therefore I believe it to be his hand." In the 20.6 state Tr. 
present case, the proof of Wheeler's signature clearly amounts ^^^* ^^y***'* 
to a comparison of hands. Henry Van Dyck, the witness called, 
had no knowledge of Wheeler's hand-writing. He could not 
have any. He was only a witness once to a mark made by 
Wheeler, in the year 1760. He had no knowledge of his usual 
manner of *making marks. If the will had been produced to [ * 151 ] 
him, without the other papers, he could not have pretended to 
know the signature of the witness to the will. 

In the case of Garrells v. Alexander, % a witness was called ti^*P* ^**** 
to prove the hand-writing of the defendant to a foreign bill of 
exchange, and he said he had seen the defendant sign the bail- 
bond in the cause, but had never seen him write on any other 
occasion ; that the hand-writing to the bill was like that sub- 
scribed to the bail-bond ; but he could form no belief on the 
subject. Lord Kenyan said, the witness must form a judg- 
ment, without comparing the hands ; and though he allowed 
the evidence to go to the jury in that case, the propriety of this 
permission was afterwards strongly doubted by Lord Eldon, 
(8 Vesey, jun. 476.) 

2. The evidence as to the acts of acquiescence of the broth- 
ers and sisters of the defendant under the will was inadmissi- 
ble. Acts of third persons ought not to prejudice the de- 
fendant. He was not bound by their acts. If they thought 
proper to consider the will as valid, the rights of the defendant 
ought not to be affected by their admissions, with respect to 
other property. {Kirby's Rep. 62. 174. 203. Barnes, 436.) 
Again,if these acts were evidence against the defendant, similar 
acts ought to have been received iwhen in his favor ; but they 
were rejected by the judge. 

Elizabeth Van Dusen^ the mother of the lessors, was an in- 
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NEW- YORK, competent witness. Her testimony went to establish the title 

^^^J^]^*J^^ of her husband, and thereby to give her a right of dower. Ver- 

Jackson diets are evidence between parties and privies.f A verdict for 

y ji or against the plaintiff may be evidence in an action by anoth- 

Bull r" N ^^ ^^^ ^^^ same thing ; or where the same question of fact has 

p.'Z32.Peake's been tried, it may be given in evidence, though not between 

4i)^^r Gilbert' ^^ samc parties. In the present case, the title of the witness 

Evidence, 3± to dowor, was the same as the plain tifTs title, and the same 

/t ' r"i f^^' po^"^ o*" '^^^ ^^^ ^^ controversy. 

pc \ ra 1 ^S, Next, as to the proof of the sanity of the testator. Here 

^ ^ the counsel went into an examination of the testimony at the trial, 

and contended that, from the whole, there was evidence of his 
insanity, and that the jury were misdirected on the subject. He 
contended, also, that it was proved, that Robert Van Dusen, and 
those claiming under him, had possessed the premises uninter- 
ruptedly since 1760. That the uninterrupted receipt of the rents 
and profits, without any account, was the highest evidence of 
an adverse possession. 

Van Vechten and Van Dyck^ contra. It is true the law re- 
quires the best evidence in the power of the party. Where 
witnesses to a deed or will are dead, or cannot be obtained, the 
next best evidence is proof of their hand-writing, and circum- 
stantial evidence. As to the proof of execution, a will and a 
deed are on the same footing. If the hand-writing of the wit- 
nesses cannot be proved, still you may give in evidence, facts 
and circumstances as to the execution. In the case of an an- 
cient will, where no account can be given of a witness, proof 
X RobeHs on of his haud-writing may be dispensed with. J The hand-writing 

^^'' * ''■ of two of the witnesses was fully proved. The general rule is 
that the hand-writing of a testator must be proved ; but how is 
the hand-writing to be proved, where the party does not 
write, but merely makes a mark ? All the evidence of the sig- 
nature that the nature of the case admitted, was produced. It 
is not necessary that the witness who is called to prove the 
hand-writing of a party, should have seen him frequently write. 
Many persons seldom write. It is enough if he has seen him 
write once, and believes the writing or signature produced to 
be his. The facts and circumstances were strong, and suffi- 
cient to satisfy the jury. 

Again ; this being an ancient will of more than 40 years' stand 

[ * 153 ] ing, and the testator having been dead for *above 40 years, inferi- 
or evidence is admissible as to its execution. If the devisees have 
taken and held under the will, the presumption of law, arising 
from this possession, according to an ancient will, is that it was 
duly executed. Besides evidence of the possession under the ■ 

will, there was recognition of it by the defendant, as to the I 

property in Canaan. i 

The counsel then entered into an examination of the evi« ' 
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dence as to the sanity of the testator. As to the rules of law new-yoek. 
on this subject, they cited SwinburUy 46. Powell on Devises, ^JlSIl^^^ 
709 to 713. Bulkr's K P. 236. 4 Esp. Cases, 38. 145, jI^^^so^T 
146. Rvumington, 251. 272. 2 Term Rep. 53. 3 AtkynSy y^^ ^^^^ 
359. 

Van Buren, in reply. Where the possession of property 
accompanies a deed, it is the possession which affords evidence 
of the vaUdity of the deed. Its antiquity is, in itself, a cir- 
cumstance of suspicion. Mere length of time, without strong 
circumstances in favor of a will, proves nothing. In the pres- 
ent case, there was an adverse possession of the premises 
by the defendant, and a constant dispute about the property. 
Why was not the will proved, when the witnesses were living? 
Or why was not this action brought sooner ? Inquiries were 
made about the will above 25 years ago. This long delay in 
proving the will, and asserting the present claim of the lessors, 
is very strong' evidence of their belief of the invalidity of the 
will. 

He next examined the evidence as to the sanity of the tes- 
tator, and strenuously contended that the verdict was palpably 
against evidence on that point. He cited 3 Bra. C. C. 440. 
Doug. 241. 8 Finer, 43. Devise^ (A.) 167. (Z.) 6 Co. 24. 
fVinchester* s case. 

Admitting, however, the will to be valid) he insisted that the 
adverse possession of the defendant was sufficient """to bar the [ ^ 1 54 ] 
plaintiiPs right of recovery. In 1767, Robert let the premises 
in his own name ; again, in 1772, he leased them to one Bui- 
las for 10 years, with covenants. Other persons had posses- 
sion afterwards, under Robert^ until about 22 years ago, when 
he settled his son, the defendant, upon the premises, who has 
been in possession during all that time. There is evidence of 
an exclusive possession in Robert and the defendant, for 40 
years ; and this possession was adverse from its beginning. 

Van Ness, J., delivered the opinion of the court. The de- 
termination of this motion involves the consideration of the 
fi)llowing questions of law, viz. 

1. Is there sufficient evidence to establish the formal execu- 
tion of the will of Johannes Van Dusen 1 

2. Was improper testimony admitted, or proper testimony 
excluded ? 

3. Was Elizabeth Van Dusen a competent witness ? 

4. Was the jury misdirected, by being instructed, that the 
sanity of the testator (Johannes Van Dusen) was, in the first 
instance, to be presumed, and that it, therefore, was incumbent 
on the defendant, in order to avoid his will, to prove he was 
not sane ? 

1 . All the attesting witnesses to the will being dead, the plam- 
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NEW-YORK, tiff proved the hand-writing of two of them ; and some slight 

^J^][^Jf^^^ evidence was given to prove the letters S. W, to have been 
Jacksoh made by Samuel JVheehr, the third witness ; but to the latter, 
'j- I do not now, nor did I at the time, attach any importance. 

In addition to this, the plaintiff gave very strong evidence of 
continued possession of the testator's Kinderhook estate, by 
the devisees and those claiming under them, in conformity to 
the will ; that estate, at the time of his decease, and for a lonr 
time afterwards, being the most valuable part of the real prop 

[ * 155 ] erty, and the only portion of it not in dispute. *The testator 
having made his mark, no evidence, of course, could be given 
or expected, to prove his hand-writing. This is the substance 
of the testimony, a^ it stood when the will was admitted ; and 
there can be no doubt, that it was abundantly sufficient' to 
entitle the plaintiff to read it to the jury ; but if it were other- 
wise, this application must now be determined upon all the 
facts appearing in the case. The declarations of William 
Claw, one of the witnesses to the will, were given in evidence 
by the defendant ; by these the facts that the testator made 
his mark to the will, and that he {Claw) and S, Wkeehr duly 
attested the execution, are fully established ; so that this point 
is no longer left doubtful or controvertible. It is proper, how- 
ever, to observe, that the counsel who argued in support of 
this application, appears to me to misapprehend the testimony 
admitted on the trial, to prove the hand-writing of S. Wheeler. 
It is supposed, that this was an attempt on the part of the 
plaintiff, to prove Wheeler^s hand-writing, by what is termed, 
" comparison of hands," which, it is contended, according to 
the present settled law, is not competent testimony. I by no 
means intend to controvert the rule as stated ; but, according 
to my understanding of the evidence given, it has no applica- 
tion to this case. The amount of the evidence is that the wit- 
ness {H. A, Van Dyck) had once seen Wheeler make the 
initial letters of his name to a paper then in his possession ; 
and that from the peculiar character and structure of these 
letters, particularly the letter S, (which was inverted,) he be- 
lieved the letters to the will were made by Wlieeler, This is 
the usual manner of proving a man's hand-writing, every day 
pursued in our courts of justice, and differs wholly from that 
species of evidence to which the objection applies. 

2. The evidence improperly admitted is said to be, 1. That of 

[ • 156 ] Daniel Staats, relative to the declarations of *John A, Van 
Buren, when he and others, the children of Robert Van Dusen, 
sold the mill ; 2. The admission of the deed given for the mill ; 
and, 3. The proof of the payment of the consideration, for 
which the mill was sold, to the grantors of the mill, according 
to tlie proportion of interest each claimed therein. The ob- 
jection is, that this evidence ought not to have been received 
to prejudice the rights of the defendant ; to this I will en 
deavor to give a satisfactory answer. 
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It must be distinctly understood that this testimony was NEW-york. 
offered to establish the formal execution of the will, by show- ^Ji^^^lJ^^Lx 
ing that possession had gone according to it, and for no other Jackson 
purpose ; and ^Iso, that at the time it was admitted, the sanity -, ^^• 
of the testator had not become a subject of inquiry. The mill 
constituted but a small part of the estate of Johannes Van 
Dusen, if it ever did belong to him. The counsel for the de- 
fendant contend, that it never did belong to him ; and they 
proved on the trial, that Robert Van Dusen purchased the 
ground upon which the mill was erected, subsequent to his 
father's decease. It appears, however, that the mill was built 
at the joint expense of the three brothers, John^ Robert and 
Laivrence ; that they occupied it as tenants in common ; that 
it was placed opposite to where a mill of Johannes Van DuseJi, 
the father, had previously stood, on a different side of the 
Kinderhook creek, and the dam probably extended over the 
land formerly of Johannes. If the fact be, as the counsel for 
the defendant aver, that the mill was not parcel of the real 
estate of Johannes Van Dusen, then the testimony in question 
could not possibly have had any influence upon the decision 
of the cause, and the objection would, for that reason, fall to 
the ground. I admitted the evidence, however, in a stage of 
the trial when the mill appeared to have been parcel of the ^ 

estate of which* Johannes Van Dusen died seised. Was it, 
then, proper ? It is conceded that the fact of continued *pos- [ * 157 ] 
session, under an ancient will, is good evidence to show the 
formal execution of it. How is that fact to be made out in 
the present case ? The real estate of Johannes Van Dusen, at 
the time of the trial, was occupied by various persons, and 
some of it had passed through several hands, before it came 
to the then possessors. To prove that it had uniformly been 
held under the will, the phintifT was obliged to trace back the 
possession of the different portions of it through the several 
successive occupants, up to the will. He accordingly first 
proved the partition of the farm in Kinderhook between the 
three devisees, Robert, John and Latcrence, pursuant to the 
disposition thereof made in the will. The mill, then owned 
and possessed by Staats, was next shown to have been claimed 
and piDssessed under the same title. It is insisted that it was 
not competent to prove this fact, by the declarations and 
acts of Van Buren, and the other parties to the deed to Staats 
and Van Alen. How else is it to be made out ? They were 
in possession at the time, and it is every day's practice to ad- 
mit the declarations of the person in possession, to show under 
whom, and by virtue of what title he holds. That such evi- 
dence is proper, has been so repeatedly decided by this court, 
that I supposed the point was completely at rest. If the fact, 
that the mill was held under a title derived from the will of 
Johannes Van Dusen, had been shown by the mere naked 
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NEW.YORK, declarations of Jahn A. fan Buren, I possibly might h&Vi 

J^^!^l^^^ decided that it was not sufficiently established. But these 
Jacxsou declarations are supported by the solemn deed, executed by 

Vak Dussh ^™ ^^'^ others, the children of Roberty to Stoats and Van 
Akny and by the payment c^ the consideration for which it 
was sold, in such a manner, as to demonstrate that they held 
under the will, and under no other title whatever. For these 
reasons, I think this testimony was properly admitted, and 
that the verdict oueht not to be disturbed on this firound. 

I * 15b J *But granting, for a moment, that this evidence was improp- 

erly received, it by no means follows that a new trial should 
be granted. It is for the admission or rejection of material 
testimony only, that new trials are awarded. I cannot beUeve 
that the evidence in question, in the least contributed to the 
verdict that was given. It was a mere feather in the scale of 
evidence. The determination of the cause depended on other 
leading and prominent facts, in comparison with which, those 
in question dwindle into trifles. 

The testimony which it is contended was illegally excluded 
is that relating to a purchase made by Staats, of the share of 
John Van Dusen, of the old mansion-house of Johannes Van 
Dusen. The defendant offered to prove, that Staats relin^ 
quished the purchase, because some of Robert Van Dusen^s 
children denied the validity of John's title under the will. 
Admitting all this to have been proved, it is difficult even to 
imagine that it could have had any effect upon the decision of 
the cause. The testimony, I continue to think, was properly 
excluded, on the ground of its utter inconclusiveness and im- 
materiality. 

3. That Elizabeth Van Dusen was a competent witness, 
has been decided in the case of Jackson, ex dent* Griswold, \. 
Bard, (4 Johns. Rep. 230.) She had no other interest in the 
cause than what grew out of her right of dower in the prem- 
ises. The verdict in this cause could not be given in evidence, 
in a suit to be brought by her for the recovery of her dower. 
{Peahens Evidence, 27.) (a) 

4* As to the alleged misdirection of the jury. In all cases 
where the act of a party is sought to be avoided on the ground 
of his mental imbecility, the proof of the fact lies upon him 
who alleges it, and until the contrary appears, sanity is to be 
presumed. This rule of law is recognized by all the element- 
*15f>j ary Writers on the subject; *and in all the adjudged cases 
which I have met with both in law and equity, the court, 
in their reasoning and opinions, seem to take it for granted. 
(^Sicinburn, 3. 45. Bac. Abr. let. F. tit. Idiots. 1 Peake^s Ev. 
373. Lovelass on Wills, 15. 142. 6 Cruisers Dig. 14. 3 
Aikyns^ 361. Tucker v. Phipps. 3 Br. Ch. Rep. 443. At'^ 

(a) a Johns. Cos, ^34. 10 Johns. Rep. 21. 6 Coto. Rep. 249. 
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iomey General v. Parnther. 13 Vesey, iun. 87. White v. NEW-yohk, 

wihon.) , .^:!:X^ 

This rule, undoubtedly, has its qualifications ; one of which Jackso.n 
is, that after a general derangement has been shown, it is then y^^^ dusfn 
incumbent on the other side to show that the party who did 
the act was sarie at the very time when it was performed. 
The defendant does not complain that the law was not so slated ; 
nor is there any just ground for such complaint, because, ii^ 
fact, it was so laid down to the jury. Rut, independently of 
authority, the law ought to be so. Almost all mankind are 
possessed of at least a sufficient portion of reason to be able 
to manage the ordinary concerns of Kfe. To say, therefore, 
that sanity is not to be presumed, until the contrary is proved, 
is^ to say that insanity or fatuity is the natural state of the hu- 
man mind. 

There is another ground upon which the motion for a new 
trial is attempted to be supported, viz. that the verdict is 
against the weight of evidence, both in regard to the sanity of 
Johannes Van Dusen^ when he executed his will, and the ad- 
verse possession relied upon by the defendant The law on 
the first point, as has been already shown, was correctly stated 
to the jury ; and on the other, it has not been called in ques- 
tion. Both were questions of fact, apd as such were submit- 
ted to the decision of the jury, who have decided in fevor of 
the plaintiff. One of miy brethren, I understand, would have 
been as well, and another, better satisfied, if, on the question 
of sanity, the verdict had been the other way ; but we all 
concur in the opinion, after a full consideration of the evi- 
dence, that it is not expedient to grant a new trial on this 
*ground. I forbear to express my own o(>inion on which side [ * 160 
the weight of evidence lies, lest it might prejudice any future 
investigation that may take place. 

I have thus, as briefly as the nature of the case will admit, 
considered the various questions arising upon this case, 
and the result is, that the motion for a new trial must be 
denied* 

Rule refused. 
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^ ^- and Nelson. 

. Thompson 
and others. 



Hartness and another against Thompson and Wife, 



Where the THIS was an action of assumpsit, on a joint and several 
Clares on ^a promissory note, made by Sarah Nelson, while a 'feme soUy 
johit and seve- now the Wife of the defendant Thompson, and by Joseph NeU 
against*^°severai ^^^y ^^^ Other defendant. The declaration was in the usual 
defendants, and form. The defendants pleaded non assumpsit, and nc ungues 

one of them 7 • i r i x • " 

pleads infancy, accouple, in lawful matrimony. 

or gives it ui The oause was tried at the Albany circuit, in October, 1808, 
irlaCundCT the before Mr. Justice Spencer, At the trial, the counsel for the 
general issue^ defendants admitted the making of the note, and the marriage 
may enfer * a of Sarah Nelson ; and offered to prove, that Joseph Nelson, 
nolle prospqui the othcr maker of the note, was an infant at the time it was 
fiua*"*and Vo- '^^dc. This evidence was objected to, but admitted by the 
ceed to judg- judge ; and the infancy of Nelson was proved. The defend- 
ihe" othePde- ant's couuscl then moved for a nonsuit, which was opposed ; 
fendanis. The and the judgo directed the jury to find a vercjict against 
C^viicr^for' the Thompson and his wife, for the amount of the note, with inter- 
infani defend- ^st, and a verdict for Nelson, the other defendant : and the 

ant, and aver- . r i i* i* i 

diet for the jury tound a verdict accordingly. 

[ * 161 ] *A motion was made to set aside the verdict, on a case stat- 

piaintiff against jncr the abovc facts, which was submitted to the court without 

the other de- « ' 

fendants. (a) argument. 

infancy is a 

leff^^andcanbe Van Ness, J., delivered the opinion of the court. The pre- 
jaken advaii- (.jgg question presented by this case does not appear to have 

tatre of only by *■ * •',. j^* 

the infant him- been Settled by any express adjudication. We are aware, that 
*®"- in the cases of Chandler v. Farkes and Danks, (3 Esp. N P. 

(a) judson v. ^^P' '^^) ^nd of Jofffay V. Fretain and others, (5 Esp. 47.) 
»i^6«»wj5 fvmd\ which wcrc circumstanced like the present, the plaintiffs were 
iiuilv. RockeJ^ nonsuited. These, however, were decisions at Nisi Prius, 
374!' ^S?if T. ai^d we are inclined to adopt a different, and, as we apprehend, 
forinff, _«) a more convenient, rule. In doing so, we do not believe that 

Johns. Rep. 153. ' i ° /» , 

Robertson v. WO contravcue any estabhsbed rule of law. 

«"^! 45). 478."*' In the case of Noke and Chiswellw. Ingham, (1 fVils. 90.) 
Denison, J., takes this distinction : " In cases where an action 
is brought against several parties to a joint contract, and one 
pleads some plea which goes to his personal discharge, and not 
to the action of the writ, the plaintiff may enter a nolle prosequi 
as to him, and proceed against the others." Sergeant Wil" 
liams, in a note to 1 Saund. Rep. 207. a. considers this distinc- 
tion a sound one, and the present case falls within the reason, 
though not within the words of it. When a suit is commenced 
against several joint debtors, upon a joint contract, and one 
of them pleads or gives in evidence a matter which is a bar to 
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to the action, as against him only, and of which the others new-york^ 

cannot take a^lvantage, as it respects them, there can be no ^^^' ^^^' 

good reason why the plaintiff should not be at liberty to proceed 

to take judgment against them. The infancy of one of the 

defendants does not destroy the plaintiff's right of action 

against the rest ; and this court, in the case of Van Bramer et 

alf, adiaWs, v. Cooper and another, (2 Johns, Rev, 279.) *held 

that infancy was a personal privilege, of which the infant alone 

could take advantage. Why turn the plaintiff round to another 

action, when perfect justice can be done in this ? The infancy 

of Nelson, one of the defendants, may have been unknown to 

the plaintiff; and if known, it was uncertain whether it would 

be insisted upon by him, in his defence. It was not pleaded, but 

given in evidence on the trial, as in this action it legally might 

be, under the general issue. 

If this note had been joint, instead of joint and several, it is 
not easy to discover any method of enforcing the payment of it 
against Thompson and wife, without making Nelson a party to 
the suit. Suppose, in that case, the plaintiffs should bring a 
suit against the former only, it appears impossible to maintain 
the action in any other way, than by their showing the infancy 
of the latter, ii this be so, it may be asked, whether it would 
not be unprecedented, to allow the plaintiffs to take advantage 
of the infancy of one of the parties to the contract, for the ex- 
press purpose of enforcing it against the others ; and whether 
such a procedure would not be a direct violation of the prin- 
ciple before alluded to, that infancy is the personal privilege 
of the infant, and of which he only can avail himself 

The general principle, that the plaintiff must prove a joint 
contract when he brings a joint suit, is not intended to be 
shaken by the rule which the court have thought proper to 
apply to this case. We mean to confine its operation exclu- 
sively to the case of a defence insisted upon by one of several 
joint debtors,, which is personal to him, and which does not go 
to the discharge of all.' 

Although the case of TooJcer v. Bennet and Brower, (3 
Caines, 4.) is not, in all respects, like the present, it is in point 
so far as to obviate one ground of objection to the rule we have 
adopted. It may be said, that there will be an inconsistency 
upon the record in this case, ^he court there say, that a joint 
suit was properly brought ; and it will appear by the record, 
that although the promise was joint, yet judgment was recov- 
ered against one only, by reason of the discharge of the other. 
The same thing will appear here, by entering proper suggestions 
upon the record. We are of opinion, therefore, that the parties 
taie judgment upon the verdict as it stands. 

Judgment accoidingly. 
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163 CASES IN THE SUPREME COURT 

WEW-YORK, 

Nov. 1809. 

Williams WiLUAMS agaiflSt RoGERS. 

Rogers. 

Ross against the Same. 

'J he return of a THERE werc Several cross motions in these causes, which 

J^"wL allowed Were submitted to the court without argument. 

t« be ameuded, The first motion was on the part of the defendant, and John 

cosfs^^^naccu- Coatcs, as assiguec of the plaintiff Williams, to set aside the 

racy in slating f^st, fi. fa. issucd iu the kst cause, with costs ; and also, that 

writ does not the ovcrpIus moneys in the hands of the sheriff, on the test. ji. 

bm^^void'br*^'^' /a. in the first cause, should be paid to Coates. 

ly. This court There was also a motion on the part of the plaintiff Ross, 

sheriff* ^wh^^h * *^ amend the return to the execution in his cause ; and also 

overpUis mon- for a rule on the sheriff to satisfy his execution out of the 

eys in his hands, ovcrplus moncys in his hands, arising on the execution in the 

arising from an ^ ^ '' ? o 

execution, to iirst CBUSC. 

pay it wer to a From the afBdavjts, the followinff facts appeared : 

plamliff on a ,Ti, -^ • i i ° i i • -n y 

subsequent exe- 1 he Writ m the last cause was returnable m February term 
[ * 164 ] last The sheriff of Essex county, by virtue of the *test.fi. fa. 

ihi'°samTde- ^" ^^^ ^^^^ causc, ou the 4th Maj^ last, sold all the right, &c. 
fendant, espe- of the defendant, in certain tracts of land, &c. In the autumn 
where ^° an ^11- ^^ 18^^, Cootcs purchased of the defendant a moiety of a tract 
signec of the of land, Called the Or ebed patent, the deed for which is dated 
aiTd iho^waT'a t^^^. ^th October, 1808, for the consideration of 6,000 dollars. 
purchaser a'tthe This land was parcel of the lands sold under the said execution. 
ciahlSedthe^s^il?- ^^^^^^j to sccurc the tract he had purchased, purchased the 
plus moneys, judgment in the jSr5^ cause, for 150 dollars, over and above the 
ubie^^hu'of ^"^^""^ of the judgment. It appeared, that the defendant and 
the parties were Ross had agreed, that all the lands mentioned in the sheriff 's 
certatne^d'-^ ^' advertisement should be sold together ; and they were sold 
though 'they together, with the assent of Coates, and * purchased by him for 
iSl^^c^whTre 3'^^^ dollars. After the first judgment, and before the sale, 
the rights of the the defendant had conveyed several parcels of the land, which 
ciear^and there ^^^^ ^^'^ Under the cxecutiou, and which sales Coates promised 
was 'no other to Confirm, before the sheriff's sale; and he has confirmed 
&e'pit: several of them since. 

tiffin the second After the sale, the sheriff refused to accept the order or re- 
•xecuuon. (a) ^-^^^ ^^ ^j^^ defendant for the overplus moneys beyond the 

amount of the first judgment, alleging, that he had a few days 
before received a test. fi. fa. against the defendant, in the 
second cause, the amount of which was nearly equal to the 
overplus moneys on the first execution. He, however, took 
the defendant's receipt for the overplus, afler satisfying the 
second execution, and his fees. The execution in the second 

(a) Handy v. Dobbin^ 12 Joknt. Rep. 220. 
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cause was delivered to the sheriff a few days before the sale of new-YQRK, 
the lands, and was made returnable " before our justices of ^^^^^^^^^^1^ 
our said court, at the city o£ New-York^ on tibe 10th day of Willums 
JKay/' (fee. „ ^- 

After the refusal of the sheriff to pay Coates the overplus 
moneys beyond the first execuftion, Coates paid to the sheriff as 
much of the ovecplus moneys as was requisite to satisfy the 
second execution ; and the sherfff gave him a receipt, stating 
that it was to remain in his hands^ as a ^deposit, subject to the [ * 165 ] 
order of this court, either to be applied in payment of the 
judgment in the second cause, or to be returned to Coates. 
The moneys due on the second judgment were also secured by 
mortgage on the tend sold at the second sale by the sheriff. 

The judgment in the first cause was prior to the sale to 
Coates, in October, 1808, and the judgment in the second cause 
was subsequent to the last February term. When Coates pur- 
chased at the sheriff's sale, the defendant owed him more than 
the amount of the overplus moneys^ and therefore gave him the 
order to the sheriff, to discharge him. By articles of agreement 
between Ross, the diefendant, and Ananias Rogers, dated the 
bih April, 1809, stating the levy made on the execution in the 
first cause, and that a cognovit actionem had been given on that 
day by the defendant in the second cause ; it was^ agreed, in case 
of a sale under the first execution, that Ross should furnish the 
said Ananias Rogers with money suflJcient to satisfy the ejceeu- 
tion, or should appear at the sale, and become a purchaser ; and 
that, if any other person should purchase, the overplus moneys 
should go towards satisfying the second execution; and it was 
also agreed, that the property should be sold on the second exe- 
cution, prior to October, 1809. 

Ross, in his affidavit, stated that the defendant, on the day of 
sale, told him that Coates was indebted to the defendant in the 
sum of 2,000 dollars, and that he consented to the sale, on 
condition that the second execution was also tabe satisfied out 
of the sale. 

The sheriff returned on the test. fi. fa. in the first cause, that 
he had levied on a tract of land belonging to the defendant, 
and had sold the same on the 4th May, 1809 ; that Coates, who 
had purchased a considerable part <S>f the land, after the first 
judgment, appeared at the sale with an assignment of the judg- 
ment ; that all *the land was exposed to sale at once, and bid [ * 166 ] 
off by Coates, for 3,000 dollars ; (the first execution being for 
1,519 dollars arid 13 cents, besides fees;) that two days prior 
to the sale, he received a test Ji. fa. in the secoad cause, for 
1 i366 dollars and 16 cents, besides interest and fees, issued on 
a judgment docketed the 14th April, 1809; that a consider- 
able part of the lands being sold between the entry of the one 
judgment and the other, but a small proportion of the lands 
were bound by the second judgment, and part only was levied 

Vol. V. 15 113 
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on, by virtue of the second execution ; that Coaies, Ross^ and 
the defendant, agreed, on the day of sale, that the whole should 
be sold at once ; that after the sale, Coaies produced an order 
from the defendant^ dated the 4th May, 1809, directing the 
sheriff to discharge Coates from paying the overplus moneys, 
as he had settled the same with the defendant ; that he refused 
to accept this order, conceiving that he was bound to appro- 
priate the surplus moneys towards the second execution ; and 
Coates claiming it as belonging to him, he received of him as 
much money as would satisfy the second execution, as a deposit, 
subject to the order of this court, whether the same was to be 
applied to the second execution, or returned to Coates, in pur- 
suance of the order of the defendant. It appeared, that the 
defendant and Ananias Rogers were able to pay the second 
judgment, and that there were other lands of the defendant 
unsold. 

Per Curiam, The motion on the part of the plaintiff, Daniel 
Ross, to amend the return to the execution, must be* granted, 
on payment of the costs of the motion. The case of Hunt v. 
Kendrick (2 BL Rep. 836.) is in point. The inaccuracy in the 
return does not render the process void, but voidable only. 
(2 Burr, 1187.) The case of Drake v. Miller, {Coleman's 
Cases, 85.) was contrary to *the established rule on this subject. 
It construed the statute with unnecessary severity, and certainly 
ought not to be extended to a case which is not precisely within 
the terms of it. 

The other motion, on the part of Coates, the assignee of 
Williams, that the overplus moneys in the hands of the sheriff 
be paid to him, and the cross motion on the part of Ross 
to have the overplus moneys paid to him, are both denied, 
without costs. The court do not think proper, upon the foots 
presented, to interfere either way. It is now the practice in 
the English courts not to grant such rules upon the sheriff. 
{Fieldhouse v. Croft, 4 East's Rep, 510. Knight v. Criddle, 
9 East's Rep, 48. Willows v. Ball, 5 Bos. fy Pull, 376.) But 
the court do not say that they will never interfere when the 
equity of the case can be accurately discerned. If the claims 
of Coates were out of the question, it would be unreasonable to 
require the sheriff to pay the overplus moneys into the hands 
of the defendant, when he held in his possession a subsequent 
execution against the property of the defendant, and had no 
means of satisfying it, but out of those very moneys. In such 
a case, the court would probably be disposed to adopt the 
reasoning of the Supreme Court of the United States, in the 
case of Turner v. Fendal, (1 Cranch, 117.) that the money of 
the defendant mav be levied on. In the present case, however, 
part, and probably by far the greatest part, of the overplus 
moneys in question, was raised out of lands purchase<l by 
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Coates, before the entry of the second judgment, ^d part was new-iork 
raised out of lands bound by the second judgment. The pro- ^JJ^I;^^!^^/ 
portion is not stated ; and it is only stated, that the greater Hughes 
part of the land sold was purchased by Coates before the a ^' a 
second judgment, and only a small proportion of the lands Millbr^ 
was bound by the second judgment. As the precise extent 
of the equitable rights of the claimant to the overplus moneys 
cannot *be ascertained, the court decline to make any rule on [ * 168 ] 
the subject. The Court of Chancery has more means, and 
can procure more light in adjusting the equity of the inter- 
fering claims. 

First motion granted, and the 6thers denied. 



Hughes against Smith and Miller. 

THIS was an action of debt, on a bond executed by the in an action 
defendants, dated the 18th day of September, 1807, for the Conf ^ven" iS 
penal sum of 2,500 dollars. the sheriff by a 

The defendants pleaded Jive pleas : ^^^ f^''^; 

1. Non est factum, . . due execution 

2. Praying oyer, and setting forth the condition of the bond, dcpufy** sheriff, 
which recited, that Smith was appointed by the plaintiff under- according to 
sheriff for Cayuga county, and stating that if he should in all ^' *°sheriff 
things execute the office aforesaid, during his continuance should not be 
therein, according to law, and without fraud or oppression, &c.*Thesher- 
so that the plaintiff should not be made liable for the payment iff haying taken 

rj • /• «.^u*on himself the 

of any damages or money, m consequence ot any act or thmg ©ffice, on the 
which Sm.ith should do by virtue of the office, then the obli- l^ September, 
gation to *be void. They then pleaded, that Smith executed r'*'*i69"l 
the office of under-sheriff according to law, and that the plain- to an appoint- 
tiff had not been made liable to the payment of any damages n»ent '^ -4«- 
or money, in consequence of any act or thing done by Smith, f^omted* To 
as under-sheriff: with a verification. March, 1803, 

and the defend- 
ant pleaded 
that the sheriff had sustained no damages, &c. in conseauence of any act of the defendant, previous to 
Ibe plaintiff's taking upon himself the office of sheriff, unaer his reappointment in 1803; it was held, that 
this plea was no answer to the declaration ; that the bond extended to all the acts of the defendant, while 
the plaintiff was sheriff, and the defendant continued his deputy; and that there was no necessity of a re- 
newal of the bond, on the plaintiff's being reappointed sheriff, &s the plaintiff's authority was continued 
and uninterrupted, by the renewal of his commission, and the bond remained in force as \ont^ as the de- 
fendant was his deputy. 



Where the plaintiff,'in his replication, assigned a breach of the condition of the bond, in general terms, to 
wit, that the oefendant had collected moneys, as undOT-sheriff, to the amount of 1,000 dollars, which he 
refused to account for or pay; this was held sufficient. So, if the breach assigned is that the defendant^ 
Rs under-sheriff, embezzled 1,000 dollars, belonginjg to thepleuntiff, which he refused to account fo*, &c.. 
It is sufficient. It is raougfa if the breach be assigned generally, by negativing the words of the condi' 
tk>A or covenant, (a) 



(a) Th^ Peoplf V. RiuteU, 4 Wend. Rep. 573. 
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3. That the plsuntiff had not sustained any damage, or beet* 
obliged to pay any tnoney in consequence of any act or tbiog 
done by Smith, by vktue of his ofKce of underHsiheriff, and this 
they are ready to verify, &c. 

4. That the plaintiff took on bitn the office of shieriff, on 
the 16th September, 1801, under a commissioD bearing date 
the I'Oth August, 180 L, and that, at the time of the execoliob 
of the bond, the plaintiff was sheriff, dsc.^ and that he hath not 
been made liable to the payment of any damages or mdiiey, in 
consequence of any act done by Smith, as under*-sheriff9 at any 
time previous to the expiration of one year from the ^aintiff's 
taking upon him the office of sheriff, on the 26th September, 
1807, Or by read<^n of any act which Smith did as under-sheriff 
at any time before the plaintiff ceased to exercise the office of 
sheriff, under the commission aforesaid, and this they are ready 
to verify, &c. 

5. That at the date of the bond, the plaintiff was sheriff, 
under a commission, &c., and that, afterwards, on the 1st 
March, 1803, the plaintiff was reappointed sheriff; and that, on 
the 1st May, 1803, he took upon him the office of sheriff, un- 
der the said reappointment, and that he hath sustained no 
damage, or been ooliged to pay any money in contsequence of 
any act done by Smith, as under-sheriff, previoire to the plain- 
tifrs taking upon him the office of sheriff, under the said re- 
appointment ; and this they are ready to verify, &c. 

To the second and third pleas the plaintiff replied, stating, 
that aifter making the bond, and while Smith was under-sheriff, 
he did not execute the office of under-sheriff *according to 
taw ; and that the plaintiff hath been made liable to the pay* 
ment of sundry sums of money, viz. 106 dollars and 86 cents, 
on ^fi, fa, issued out of the Supreme Court against HezeTciah 
Goodwin, in favor of Ephraifn Kirby and others ; and the sum 
of 1 13 dollars and 40 cents, on a fi, fa. issued out of the Su- 
preme Court against Lemuel Wood, impleaded with Timothy 
Way, in favor of Daniel Williams; and the sum of 154 dollars 
and 83 cents, on a Ji, fa. issued out of the Supreme Court 
against Timothy Way and Jonathan Palmer, in favor of Amasa 
Grason; and the sum of 183 dollars and 3 cents, on a Ji. fu, 
issued out of the Supreme Court against HezeTciah Goodtoin, 
in favor of Clarinda Lewis and others, executors of E. Lewis, 
deceased; and also 45 dollars, on a,/!. /a. against one Walsh, 
in fevor of John P. Schteyler, and which said executions were 
directed to the sheriff of Cayug-a, and 'were committed to the 
care of Smith, as under-sheriff, and while he exercised the said 
office ; which said sums of money the plaintiff has been obliged 
to pay, and hath paid to the flaid plaintiffs, on the lOth July, 
1804, in consequence of the negligence and fraud of Smith, 
while under-sheriff, (fee., aAd that Sinkh, after making the «aid 
bond, and during the time he was under-sheriff, h^th n6t> ae< 
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cor^ii^g tO'laW) executed his office, or accowted f^r o^d p^ifl iSE\y-Y| 
oil sucU SUIB5 of iBoniey,, which were received by -hiin fpr ^ ^v,i 
said plaintiff, and the said several plaintiffs and others^, for 
whom he had collected sind received money, but hath refused 
to account for and pay. to the pls^ntiff, or^ t^ said severalpliaia- 
tiifs and others, for whom he had collected and received moa^y 
by virtue of hi& oiSpe> divers sums of mou^y amounting to 
1 ,000 dollars, which were, during that time, received Uj Smith 
$>r the plaintiS^ and the said plaiatiffis, by virtue of his o^ce, 
contrary to his bonds ; and that during his office, to wit, on the 
1st *June, 1802, and on divers days since. Smith embezzled the 
sum of 1,000 dollars, belongmg to the plaintiff, which Smith 
received by victueof his office, and \^hich he ha^ neglected a^nd 
refused to account for; aad that, during his office, to wit, on 
the 1st June, 1802, and on divers d^ys since^ the plain tifij* halji 
sustained damage, and been obliged to pay supis oC n^oney i^ 
consequence of the negUgence and of the acts done by Smith, 
in bis said office, amounting to, 1,000 dollars^ &c., and this he 
is ready to verify, &q. . 

The repUcafion to the fourth plea staged, that the plaintifif* 
took on himself the office of sheriff, on the 2@th September, 
1807,, ufider aecommissipa, dated lOthui^ugitst, 1801, aud that 
he was sheriff at the date of the bond, and that he b^th been 
made liable to the payment of, an4 has paid, diverts sums of 
money, to wit, 1,000 dollars, in. consequence of Ihenegligenoe 
and fraud of Smith, as under-sheriff, ami this he is. re^dy ^ 
verify, (tc. 

The replication to the Jjfth plea stated, that at the date 
of the bond, the plaintiff was sheriff, &c., and that, on the 
1st March^ 1803, he was res|ppointed sheriff, and on the 
1st May, 1803, took tt)£ office under the reappointment, and 
that he has sustained dion^es. and been obliged to pay sums 
of money, viz. 500 dollai^, in consequence ot the negligence 
and fraud of Smi^h, as under*sheriff, and this he is ready lo 
verify, <fcc. 

There was a special deimirrer to the repHcation to the 
second and third pleas. The causes of demurrer as^signed 
were, 

1 . That the plaintiff has asaigiied for breach, that Smith neg- 
lected to account and pay to the plaijatiff, or to the several 
plainti£& and others, divers sunsa of money, a^iounting to 1,000 
dollars ; but has not alleg^ on what writs or exe^cutipna he 
collected, or of whom be received, th^ said 1,000 dollars, nor 
that he received the %aid 1^000 doUars on any wri^ or execution, 
or process wha(tever ; 

9. That the plaintiff ^as stated, that &iiith embezzled l^OQO 
4oUars that belonged to the pladati^,and neglected and refused 
la account for the same,, aod peiy the same to the jplamtiff, 
Wrfien, in fact^ the bond do^ notiademnify ^he plaintiff cigainfit 

in 
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NEW-YORK ^^y ^^^ ^^ embezzlement of Smith, or against his refusing 
Nov. 1809. to account with the plaintiffs for moneys belonging to the 
plaintiff; 

3. That the plaintiff has stated tilings which the bond does 
not indemnify against, and on which a material issue cani;ot be 
joined. 

There were also general demurrers to the replications to the 
fourth and liflh pleas. 

These demurrers were submitted to the court without ar- 
gument. 

Kent, Oh. J., delivered the opinion of the court. The several 
special pleas in this case, except the last, amount to the general 
plea of non damnificatus ; and the questions arising on the rec- 
ord respect the sufficiency of the assignment of breaches in the 
replications. The last plea is no answer to the declaration, as 
it only avers, that the defendant Smith suffered no breach of 
the bond, previous to the time that the plaintiff took upon him- 
self the office of sheriff, under a reappointment in 1803, and is 
silent as to the acts of Smith, subsequent to that period. The 
bond covered the acts of Smith so long as the plaintiff was 
sheriff and f^mith continued under-sheriff. It V^as not necessa- 
ry to have the bond renewed upon the renewal of the plaintiff^s 
commission. The bond was, that Smith should execute well 
the office of under-sheriff, during his continuance in such 
office ; and he was equally in that office, after as before the 
reappointment of the plaintiff. There was no interval between 
the one appointment and the other, in which the plaintiff was not 
♦sheriff; and it was hot necessary to reappoint Smith, in order 
to constitute him under-sheriff. He had no concern with the 
renewal of the plaintiffs commission, so long as there was an 
unbroken continuation of the plaintiffs authority. 

The replication to the second and third pleas assigns special 
breaches, and points out the instances, and names the causes in 
which the plaintiff had sustained injury by the acts of Smith. 
No objection is made to this part of the replication. The plain- 
tiff then assigns a breach in more general terms, by saying that 
Smith had collected moneys, as under-sheriff, to the aipount of 
1 ,000 dollars, which he had refused to account for and pay. 
This general assignment is sufficient, and is now admitted, in 
order to avoid a cumbersome prolixity upon the record. The 
rule was acknowledged and applied by this court, in the case 
of The Postmaster- General \, Cochran; (2 Johns, Rep, 413.) 
and a reference was made to the English authorities of which 
Thum V. Farrington and Barton v. Webb, (1 Bos, & Pull. 
646. 8 Term Rep, 459.) are the latest and most pointed on the 
subject. The plaintiff, in the same replication, goes on further, 
and alleges, that Smith had embezzled 1,000 dollars, received 
by him as under-sheriff, and belonging to the plaintiff, and 
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which he had refused to account for. This general assignment new-Vork, 
is equally within the rule ; but the defendant contends that the vJJ^^^^J^SL^ 
bond does not cover such acts. It is to be observed, that the Hughes 
assignment alleges these acts of embezzlement to have been qj^j^^ ^^ 
done by Smithy as to moneys received by him as under-sheriff; Mn.i.xa 
and the condition of the bond is, that he shall execute the 
office of under-sheriff, according to law, and without fraud. I 
have no doubt but that an embezzlement of moneys received as 
under-sheriff, is a breach of this condition. The plaintiff, last- 
ly, assigns in this replication, as- a breach, that he had been 
obliged to pay to the *amount of 1,000 dollars, inconsequence [ * 174 j 
of the negligence and acts of Smithy in hid office. Here it 
might, perhaps, be doubted, whether this general assignment 
was within the rule, as the causes in which, the persons to 
whom, and the acts by reason of which the plaintiff had been 
obliged to pay the money, were within his knowledge. But 
the prolixity upon the record would be equally burdensome in 
this case, as in the former instances ; and the acts of the de- 
fendant, which had rendered the plaintiff liable, were equally 
within the knowledge of the defendant. The breach is assign- 
ed in the words of the condition, and the assignment neces- 
sarily amounts to a breach ; and when that is the case, the 
general rule is, that the plaintiff may assign the breach gene- 
rally, by negativing the words of the covenant ; and were this 
assignment bad, on special demurrer, it is certainly good on 
general demurrer; and the defendant hath not alleged the 
omission in this part of the replication as one of his special 
causes of demurrer. {Simmons v, Langhomey 2 Wils. 11.) 

The replications to the fourth and fiflh pleas are also general 
assignments of breaches ; and are sufficient for the same reasons 
which render the assignment good in the last part of the rep- 
lication to the second and third pleas. So that, upon the 
whole record, the plaintiff is entitled to judgment. 

Judgment for the plaintiff. 
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Harris. 



^AjuMt agamsi Harris^ 



A person hav- ON Certiorari from a justice's court. 

feS-y* "p^ted Barrts sued -4/wy in the court below, in an aciiiHi oa tKe 
uiKicr tliG act case, fof disturbing hitn in the enjoyment of a (errj across the 
rid wilhh, [his Caywg"« lake, at the village of Cayugay granted to Harris, by 
slate, cannot the Couits of Common Plcas, for the counties of Cayuga and 
Silicon Sc case] Seueca, A judgment for dflfliages was given in favor of ITar 
for the disturb- rw. On which the certiorari was brought to this court Seve- 
iii^s^^onf/ rem- ''^1 crrors were assigiied ; but it will iS sujfficient to state the 

edy is for the opinion of COUrt. 
penalty g^ven 
oy the statute. 

(«) . Sedgwick, for the plaintiiT in error 

It a statute * ' ^ 

g[ives a remedy 

m tiii^ affirma- Richardson, contra. 

tive, without a 
negative, ex- 

Td fo *"* ^^^ Curiam. There is one error which we censider &taJ, 
matter "which and for that we think there must be a judgment of reversal. 
IITthe^coS^o ^^^ ^^ ^^ regulate ferries within this state, (20 sess. ch. 64. 
raw, the party sec. 1.^ prohibits any person, except within the southern dis- 
common fV*** ^^ct, the counties of Orange and Clintoriy from keeping or 
well as upon using a ferry, for transporting across any river, stream, or lake, 
the statute, (b) ^^y pofson or porsons, or any goods or merchandise, for profit or 
hire, unless licensed in the manner directed by that act, under 
a penalty of five dollars. 

If Harris had posse.ssed a right, at the common law, to the 
excluirive enjoyment of this ferry, then, the statute giving a 
remedy in the affirmative, without a negative es^pressed or im- 
plied, for a maftter authorized by the common law,. he might, 
notwithstanding the statute, have hi« remedy by action at the 
common law. (1 Com, Dig* Action on Statute, (C.) But 
[ • 176 ] Harris had no exclusive *right at the common law, nor any 
right, but what he derived from the statute. Consequently, 
he can have no right, since the statute, but those it gives ; 
and his remedy, therefore, must be under the statute, and the 
penalty only can be recovered. 

Judgment reversed. 

(a) See Edward* v. Davis. 16 Johns, Rep, 281. 

(b) Farmer's Turnpike Company v. doventnf, 10 Johns, Rep, 388. Scidnutrt r» 
Smith, 13 Johns, Rep. 322. 
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# :Mov.1809. 

TAp,p,£ir and 
others. 

THIS cause came before the c«Mj|"t, on qt M^tii of erFO% from Where ^., 
the Court of Common Pleas of UUUrccnmiy. ^.^^ ^Irtnoi 

The plaintiff stied the defeodjEtnis below, ki anaetioa of as^ ir? a^ dlstiUe^ 
sumpsit. The declaration: was for goods sold and delivered., boSwilh*°^^ 
money lent, and money had sucid received to the u^e of the plains as their sui;ety| 
tiff; and on an insimm computamcnt. The defendants pleaded f/„Jf^^" g^°^e» 

non assumpsit rorthepa^^ment 

At the trial, th© plainxiff gave ha evidence a bond^ dated dMfed IpTriu 
tbe 26th of Augmt, 1738^ executed \^ the deleadfHits to die and a., one o/ 
United States, for 2,a0(>dollar^, condi^ned that if Ge&r^ Ta^ q^lfestd^ £.' 7o 
pen, John Tappen and William 6i&)or6 (being all' &e defend^ pay the amount 
ants except Tremptr) shaU, at tbe expiratioa of ni^ie naontbs, ^thT^^^S 
well and truly pay, oroamse to be p^d to tbe United i^tes^ di^.^ states.andpro- 
the full amount of the duties payable by the law^ef tjm Uniied "^^Hf^ tt^, 
States, on all puch spirits dis^tilled at a eertala dastiU^ry at Al^^^* and e. having 
ion, belongiug to ths said Geor^ Tappm, John Ta^pcn and mount,^^caiied 
William Gilmore, which shall be Eejaoioved from the smd distil* on A.^who pro- 
lery , within tluee mojatba nex^t enauing, then*, &6. , otherwise, <tc. Slouid be ^paid* 

*The plaintiff then prayed, that in 17,9^ ©r IQQfh the de- [ * 177 ] 
fondant John Tapmn, in a conversation with the plaintiff, who in an action 
was an officer of the revenue to ccdlect the duties on distilled brou^t*"bY*E! 
spirits, requested the plaintiff . to pay the amount due on the against all the 
bond (56 dollars and 22 cents) to the supervisor of the rev- theamfumpaS 
enue, and he would be paid ; and that the plaintiff aftefrwards on the bond, it 
paid to the supervisor the amount. The plaintiff further ^%ne of \he 
proved, that in 1806, before the commencement of the suit obligors, being a 
below, the bond was shown to the defendant John Tappen, havil^nbmier. 
who was informed, that the plaintiff had paid the amount est in the distil- 
marked for duties, to the United States ; that John Tappen jfabie j^^ough 
admitted the sum marked on the bond to be due, and that it the other twj 
ought to have been paid, and would have been paid, but that paAlerm iifte? 
he wished to see one of the other defendants, George Tappen, jc^^ ^ouid be 
beibre he did pay it. The counsel for the defendant then in- pUed^a^L^S' 
aisled, that this promise to pay being made hy J^hn Tappen arising from the 
mily, he alone was liable ; and the eourt bd<ow being of tnat P'^®"^'**^® 
opinion, non^ted the pkiiitiff ^ on which a biU of exceptions 
wiLs tendered to the opaion of tbe court. 

Sudam, for the plisiintiff in evroi. 

MawJcins and R'^gi^y contra. 

Kent, Ch. J., delivered the opinion of the court. The 

plaintiff below declared upon a joint promise by aH the defbnd- 

Vol. V. 16 121 
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NEW- YORK; anf js ; and unless the evidence offered supported the charge 
^fU^]^;Jf2^ ^f ^ j^'^^ (issumpsit^ either express or implied, he was properly 
West nonsuited. I did think, at first, that the consent of all the 
^- joint debtors was implied, by the request of one of them to 

the plaintiff, to pay their bond ; but on adverting to the con- 
dition of the bond, this inference cannot be supported. It 
[ * 178 ] appears on the face of the bond *that the debt was the proper 
debt of three of the co-obligors, but that Trempcr^ the other 
co-obligor, was merely a surety, and that he had no interest in 
the distillery, for securing the duties on which the bond was 
given. A request by one of the debtors might, perhaps, well 
enure as the request of all who were concerned in interest, and 
were ultimately responsible to each other, for the payment of 
a ratable proportion of the debt. If the defendant who made 
the request to the plaintiff, had himself paid off the bond, he 
never could have called upon Tremper to contribute, though, 
as between the other defendants, who had equal interest, he 
might. They were partners in the distillery, and the act of 
one might, perhaps, well be deemed the act of all. This, how- 
ever, ought not to be extended to Tremper. When the bond 
was once discharged, he had no further concern or interest in 
the transaction ; and a payment at the request of one of the 
obligors, ought not to have a greater operation than an actual 
payment by that one. The court are, accordingly, of opinion, 
that the law in this case will not imply an assumpsit in 
Tremper, that the nonsuit was properly directed ; and that the 
judgment onust be affirmed. 

* Judgment affirmed. 



[ * 179 ] *West against Emmons. 

A. covenanted THIS was an actiou of Covenant. The declaration stated, 
^"anS^^^^ that by articles of agreement, dated the 7th April, 1807, the 
cient deed, a defendant covenanted and agreed to sell and convey unto the 
SSd^toB^on or plaJntiflT, his heirs and assigns, by a good and sufficient deed 
before a certain in the Iaw,a Certain lot of land in the town of Onondaga, Slo., 

day, and B. 
covenanted to 

reconvey the same to ^. by a mortgage, at the same time, as security, and also to execute a bond for the 
consideration money: B. aflerwards brought his action of covenant against A., and in his declaration 
averred, that he was. at the lime, and always had been, readv to execute the mortgage and bond, See. It 
was held, that the covenants were mutual and dependent ; that the averment of readiness to perfbnn by 
the plaintiff was sufficient : and Uiat, from the naturae of the covenant, he was not bound to seal and ten* 
der the mortgage, before A. had conveyed the land to him, or had offered a conveyance, (a) 

i»; See Topping v. Root, 5 Cow, Hep. 405. Robb v. Monigomeryf SO Johns, Rep, 15. Champion ▼ 
WkUe, 5 Cow. Rep. 609. Porter v. Rottf 11 Johns. Rep. m. 
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• 
the said deed to be executed on or before the 25lh April, NEW-YORK. 
1807 ; and that the plaintiff, by the same agreement, did cov- ^J^J^^^J^?^^ 
enant to reconvey, by indenture of mortgage, to the plaintiff, the west 
fiame lot of land, to be executed and delivered to the defend- „ ^-^^^ 
ant, on the execution of the deed from the defendant, to the plain- 
tiff; and that he would also, at the same time, execute a bond to 
the defendant, in the* penal sum of 1,000 dollars, conditioned, 
&c. as security for the consideration money, being 500 dollars, 
for the land. The plaintiff then averred, that at the time of 
making the said -agreement, and always sinc«, he was, has 
been, and still is, ready to give and execute, unto the defend- 
ant, his heirs, (fee, the mortgage, as security, &c , and the bond, 
&c., as collateral security for the payment of the consideration 
money for the said land, &c., whenever the defendant would 
convey to him the said lot of land by a good and sufficient 
deed, &c., and he averred that the defendant did not, on or 
before the said 25th April, 1807, convey, &c. unto the plain- 
tiff, by a good and sufficient deed, the said lot, &c., although 
then and there requested, and often since, &c., and so, &c. 

To this declaration there was a demurrer, and joinder in 
demurrer. 

Allen, in support of the demurrer, observed, that the cov- 
enants were mutual and dependent. The plaintiff *avers a [ * ISO | 
readiness to execute a mortgage and bond, according to his 
covenant ; but he does not aver that he ever tendered to the 
defendant such a mortgage and bond. Though there need 
not be an actual performance, yet there must be at least, an 
offer to perform, before the party can bring his action. He 
cited Dou^, 688, 689. 1 Salh, 113. 171. 4 Term Rep. 761. 
6 Term Rep, 570. 7 Term Rep. 125. 8 Term Rep. 370. 
2 Johns. Rep. 207. 

KirJcland, contra, insisted, that the averment on the part of 
the plaintiff, that he was then ready, and always had been 
ready, to execute a mortgage, was sufficient. The agreement, 
on the part of the plaintiff, was to reconvey the land by mort- 
gage, as security. He couJd not reconvey, until he had first 
received a conveyance from the defendant. The prior per- 
formance of the defendant's covenant was essential and indis- 
pensable to the performance of the plaintiff's ; so that it could 
not be requisite to offer to do a thing which he could not per- 
form, until the defendant had first executed his covenant. 

Van Ness, J., delivered the opinion of the court. It would 
be difficult to reconcile all the cases on this subject. A gen- 
eral principle which pervades them all is, that where the plain- 
tiff himself is to do an act to entitle him to the action, he must 
either show the act done, or, if it is not done, at least that he 
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ni^w-Y'ORk;, has performed ev^ry thing that was in his power, and whi< 

^^J^!*^^[^ he was bound t^o do. The difficulty is in the application ol 
W£9T ' the principle to particular cases. The covenants in the com 
before us^ ar^e dependent. The defendant contracted^ on t 
given day.) to eiie^ate a conveyance of the property ; a^d thf 
plaifitifT, to ^ecur^ the, money to be paid for it, stipulated to 
reconvey, by way of mortgage, at the same time. The quesr 

1*181] tion i^, whether the averment of the plaintiff's readiness, *on 
the day, to execute the'mortgage, is or is not sufficient to en- 
title him to maintain this action ; and the decision of it wiU 
depend upon the true construction of the agreement. In lea* 
son and good sense, it ought not to be required of the plain-* 
tiff to seal and tender a mortgage of the property agreed to 
be conveyed to him, before he had obtained a title to it from 
the defendant. All that ought to be demanded of him is to 
execute the mortgage, upon the defendant's offering a comr 
plete performance of the agreement on his part. The decla^ 
ration states, that on the day appointed for carrying the coa*- 
tract into effect, the plaintiff was ready to execute the mort^ 
gage, and that he requested the defendant to execute the deed, 
which he refused to do. There was, therefore, nothing to b^ 
done by the plaintiff, which he had the power, or (what in 
legal acceptation means the same Ihti^) the right, to do. 
According to this construction of the contract, the plaintiff 
has done all that was legally incumbent on him, and the aver- 
ment, therefore^ is sufficient 

Theie tu'o oases where both parties have the power to per* 
form, without any act bei^g previously necessary to be done 
by the other. In all s^ch oase^, it is necessary that the party 
bringing an action shoidd afer (if the act has not beea 
actually performed) a tender and refusal, which is equivalent 
to a performance. But this is not one of that description. 
What possible use could there be in going through the idle 
ceremony of executing and tendering the mortgage, when the 
defeffidaot refused tp deliver the deed ? This would be invert 
ing the order in which this a^eement was to be finally carcie^ 
into effect. 

There aire two oases, one in the Court of K. B. and the 
other in the Count of C. B. in England, in which the nature 
and necessity of averm^its, in cases of this kind, were fully 

[ * 182 ] considered, and in vi^hficb the law, in my view, *has been cor- 
rectly settled. {Raw^tm jmd Qtkers v. Jx^hnson, 1 East, 2Q3|, 
and WaUrhause v. Skinsitev^, 2 !Pos. fy Jhdl 457.) The cowh 
sel who argued for the defendant in the first of these cases, 
ToUed upon the decisioa 'm Merton v. Itamb, {7 Term Rep^ 
125.) There is, however, a wide difference between the two 
cases ; for, in the l£|tter, there i^as not even an averment of a 
readiness to perfonn on the pai^t of the plaintiff, and for that 
reason the crvermept visas justly held to be insufficient. Lavh' 
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refine, J.., in Rawson arud othets v. Johnson, in support of the netW^-York, 
opinion of the coiurt, refers to the form of a deciaration in ^J[^I;J2?^ 
Plotod, B)iyp. 180. Norxoood y. Norwood and others* I have stoitk 
examined the pleadings in that case, and the judgment tipon ^v 
Ihem, and I find it full to the point for which it v^s» cited. ^°'' 

The plaintiff is, therefore, entitled to judgment. 

« 

Judgment fiiir the pkiatiff. 



tt^mtmmmmmmma 



Stone against Woods, Sheriff, &c. 

THIS cause came before the court, on a writ of error from Where a pri»- 
the Court of Common Pleas of fVasfdngion cannty. Theplain- Zlfne^p^- 
tiff brought an action on the case for an escape^ in the court ce.»s after a 
below. The declaration set forth, that one Uriel Clary was idtrbu^VeVdre 
indebted to him, &c., and that a capias ad respondendum, in execution, es- 
December, 1806, was issued against the said Clary, &c., di- SnfariiV reiura- 
rected to the defendant, commanding him to take the said ed on the same 
Clary, so that he might have his body before the judges and he&, on a^^ 
assistant justices of the Court of Common Pleas of tf^askington murrer, that 
county, on the first Tuesday *of March, 1807, &c., which writ i }^^ \ 
was, on the 26th of January, 1807, delivered to the defendant, liable. Yi makes 
as sheriff of the county of Washington, to be executed, &c., "<> difference 
and the defendant, afterwards, and before the return of the Ta^ was^vou 
writ, to wit, on the 18th of February, 1801, arrested the said H"*»n^ °' ^^^ 
Clary, and had him in his custody, &c., that by virtue of the '^if the sheriff. 
said writ and arrest, &c., the plaintiff, afterwards, recovered ^^^^ »" ^^^^^ 
judgment in the said court, against the said Clary, for 139 cessT^^* ''the 
dollars and 90 cents damages ; that afterwards, to wit, on the ^^J^'^l ^ fj^ 
25th of July, 1807, the defendant, at, &c., wilfully and volun- return day of 
tarily suffered the said Clary to go at Jarge, out of his custody, gj|fljj^'j» \^l 
&c., he, the plaintiff, being wholly unsatisfied for his damages, act ffiving 
&c. The defendant pleaded four pleas : ^^'« «*>»*». •" 

, -T .- » J r gmts ao'ams^ 

1. Not guilty. sheriffs and oth- 

2. That after the commitment oi*Clary^ on the writ, at the ®;;"®Sd'^'*to 
suit of the plaintiff, he, on the 25th of Jirfy, 1807, forcibly the case of a 
broke the gaol, and escaped out of the defendant's custody ; Ijle^efendam 
and that afterwards, before the exhibiting the bill of the plain- <n a dewurrer 
tiff, and before the defendant had any notice or knowledge of <*) 
the escape, he privily returned into the cmstody of the deiend- 
ant, and ever since bath continued in his custody, &e., which 
escape, &c., and this he is' ready to veiify, &c. 

[i4 Rider y. Hubbellt^ Wend.^ -Rep. 201. WaUe v. Dwandf 9 J9hnt, Rep, 754,, 
MPVariand r. Cratyy 6 Wend. Rep. TJl. 
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NEW-YORK, 3. That the said Gary, on the CSth of July, 1807, forciWy 

^j||^]|[;^,^^ broke gaol and escaped out of the defendant's custody, with- 

Stohe out his knowledge or consent, and that the defendant irame* 

Woods diately made fresh pursuit after him, &c., until afterwards, to 

wit, on the 25th of July, 1807, and before the exhibiting the 

plaintiff's bill, he retook the said Clary, and detained him in 

his custody, by virtue of the said commitment, at the suit of 

the plaintiff ; and still detains him in custody, &c. 

4. That Clary, forcibly and against the knowledge and will 
of the defendant, broke prison and escaped, on the 25th of 
[ * 184 ] July, 1807, and afterwards, on the same day,*privily returned 
into the prison, and has ever since remained in custody, &c., 
and that the defendant had not then, nor hath he since, re-, 
ceived any execution at the suit of the plaintiff against the 
said Clary, &c., with a verification, &c. 

To the second plea, the plaintiff replied that Clary did not 
privately return, &c., and issue thereon. 

To the third plea, the plaintiff replied, that the defendant 
did not make fresh pursuit, &c. to retake the said Clary, in 
manner and form, &.C., and issue thereon. 

T% the fourth plea, there was a general demurrer and join- 
der. The court below gave judgment for the defendant, on the 
demurrer ; and as the suit was against the defendant, as sheriff, 
they adjudged the plaintiff to pay double costs. On this judg- 
ment, the writ of error was brought. 

i). Russel, for the plaintiff in error, contended that the 

demurrer to the fourth plea was well taken. It is not 

alleged that the return of the prisoner was before action 

' ^ ^'ft?^*^* brought-! Again, the judgment of the court below was 

2 Wiisonyk'd^, erroneous in awarding double costs. This is not a case within 
the statute directing double costs, where a verdict is found for 

^ X 24 sess. c. the defendant, in a suit against a sheriff or other officer. J The 
act speaks only of a verdict after a trial. Nothing is said of 
a judgment on a demurrer, in favor of a defendant who is an 
officer. 

Skinner and Foot, contra. The question is whether an 
action can be maintained, for a negligent escape, on mesne 
process, where the prisoner returns on the same day, after a 
judgment, but before an execution. 

A sheriff may give what indulgence he pleases to a prisoner 

on mesne process, provided he has him in prison at the return 

A ^J^^ of the writ, so as to answer the plaintiff in the suit.<5> The 

T^ Rep. reason why the sheriff is made liable for an escape, is that the 

[ * 185 ] plaintiff has been delayed or injured. *If there is no delay o« 

tP' 20) ^5 P**®]"^^^® ^ ^^^ plaintiff, there can be no damage ; and with- 

Bsp.' Dig[6Q6, out damage there is no ground for an action. The plea does 

not expressly state that the return of the prisoner was before 
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action brought, but that it was on the same day, and before nevv-york 
any execution issued. Why is. a defendant set at large on ^J|[^I;!!!2L^ 
bail ? Merely to place the plaintiff in the same situation as stoke 
if the prisoner had remained in the custody of the sheriff. It ^• 

is enough if the prisoner is forthcoming to answer in execution. 
After execution, the sheriff cannot show the prisoner any in- 
dulgence. Such is the common law. Does the statute, then, 
make any difference ? The words of t!ic act (24 sess. c. 28. 
s. 20.) are, " If at any time the keeper of any prison shall 
permit or suffer any prisoner committed to his custody, either 
upon contempt or mesne process, or in execution, to go, or to 
be at large out of his prison, except, &c., every such going, or 
being out of the prison, shall be adjudged and \s hereby de- 
clared to be an escape." (a) The act speaks only of permissive 
or voluntary escapes. The case, therefore, of a negligent 
escape remains as it stood before, by the common law, and 
the sheriff is not liable to an action, unless the plaintiff has 
been prejudiced by the delay. The pleadings state a negligent 
escape only. 

As to the double costs. The act says, " If a verdict shall 
pass for the defendant, or the plaintiff shall become nonsuit or 
suffer discontinuance, the defendant shall be entitled to double 
costs." (J) The present case, if not strictly within the Letter, is 
clearly within the intent and meaning of the act. 

Shepherd, in reply. 1. The common law doctrine does not 
extend so far as to permit a sheriff to suffer his prisoner to be 
at large after the return of the writ, though before judgment, 
[t is confined to cases where the writ *is not returned ; and the [ * 186 J 
court, in the cases cited, merely say, that it is enough if the 
sheriff has the prisoner to answer the exigency of the writ. 
The short time during which the prisoner was at large cannot 
vary the question. If he was at large for any time, however 
short, there was an escape, and the plaintiffs right of action 
became vested ; and the court cannot here take upon them to 
decide on the amount of the damages he has sustained. 

The act, by declaring what should be an escape, manifestly 
intended to give the party a right of action for such escape. 
The words of the act, " If the keeper shall permit or suffer 
the prisoner to go at large," &c., evidently comprehend negli- 
gent, as well as voluntary, escapes. 

2. The act, in giving double costs, is penal, and must be 
taken strictly. The case of a judgment on a demurrer is not 
mentioned ; and the defendant could not, therefore, be entitled 
to double costs. 

Van NEiss, J.,, delivered the opinion of the court. If the 
sheriff has the body of the defendant, afler an arrest upon mesne 

(a) -2 Rev. Stat. 4.J4, 4 J5. 437. (*) 2 Rev Htut. GJ7. 
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NKW-YORK, process, at the return day of the writ, it is said to be sufficient 

.^^^^I;^^!^^ But if the defendant escape at any time thereafter, the sherifi* 

Stokk is liable to an action. I do not discover that there is any dis- 

WooDs tinction whether the escape be voluntary or negligent ; neither 

do I conceive that any such distinction can exist, for the sheriff 

is equally liable in the one case as in the other. (1 Saund, 35 

n. 1. 2 Wih. 294.) 

The case of Plank v. Anderson and another , (5 Term Rep. 
37.) relied on by the defendant's counsel, is essentially different 
from this ; though it is not very easy to discover precisely the 
ground upon which that case was decided. There the jury 
found that the plaintiff had not been delayed or prejudiced in 
j * 187 ] his suit. Arid Lord *Kenyon says, " that the exigency of the 
writ was performed, so far that the defendant was forthcoming, 
when the plaintiff called upon him to answer his demand.'' 
The circumstances were peculiar, and great stress was laid 
upon the finding of the jury. The plea in the present case 
does not come up to the finding of the jury in the one just 
mentioned. Whether the plaintiff has sustained any damages, 
by reason of the escape, cannot be a question for the court, 
but^nust be determined on the trial by the jury. 

This being an action on the case, for an. escape on' mesne 
process, the damages are uncertain and at large ; and whether 
the plaintiff will be able to give such evidence, as will entitle 
him to recover from the defendant the whole or any part of 
his demand, cannot be determined, on the facts stated in this 
record. The question now is upon the sufficiency of the fourth 
plea, which, in my opinion, is no bar to this action. 

The court below awarded double costs against the plaintiff 
This was evidently not within the statute, (24 sess. c. 47. s. 1.^ 
which authorizes double costs only, when a verdict shall have 
passed for the defendant, pr the plaintiff shall have become 
nonsuited, or suffered a discontinuance. The provision does* 
not extend to the case of a judgment upon demurrer, and the 
statute, in awarding double costs, being penal, must be takes 
strictly. 
The judgment below must be reversed. 

Judgment reversea 
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NEW-YORK, 

Nov. 1809. 

*Brooker against .Coff n. brookr 

CoFFfjf. 

THIS was an action for slander. The declaration contained ^^o*„*^*,^g * 
two counts. The first charged, that on the 1st of January ^^ a common pros- 
1808, at Schagticake, in the county of Rensselaer, &c, for thc^ ^^^'rov^t-"^ 
whereas the plaintiff, being a person of good name, &c., the or thai "she 
defendant falsely and maliciously did speak and utter of and ^gar^^a^^chid 
concerning the plaintiff, the following false, scandalous and on me: she had 
defamatory words : " She (meaning the plaintiff) is a common thu^^whJi^shl 
prostitute, and lean prove t7." The second count charged, weru to Cana- 
that the defendant afterwards, to wit, on the day and year c^;4*'**rfwrf 
aforesaid, at the place aforesaid, in a certain other discourse, nigh going to 
&c., did falsely and maliciously speak and utter the following ^^ "fs'^'not'^-'"' 
false, scandalous and defamatory words, to wit :tf' She (meaning tionabie, with- 
the plaintiff) was hired to swear the child on me ;" (meaning special *"d^m^ 
that the plaintiff was hired falsely and maliciously to swear a g^s. .. 
certain child on the defendant.) " She (meaning the plaintjff ) ^^ "b"^^ '^f,^^5 
has had a child before this," (meaning before this child or 'the where ' the 
child which the said defendant had before said the said Nancy w^iuTubject^The 
had been hired to swear on him) " when she went to Canada ;" party c harged 
(meaning a certain time when the plaintiff had been at Can^ for^a*crime,1n! 
ada,) " She (meaning the plaintiff) would come damned nigh voiving moral 
gotng to the state prison,'^ (meaning that the said plaintiff was lub^eet^^lSim 1" 
guilty of such enormous and wicked Crimea, a« would, if pun- an infamous 
ished according to the laws and statutes, in such cases made fhen^'ule^worciji 
and provided, condemn her to infamous punishment in the state are in ihem- 
prison.) Whereas, in truth, &c. abMa)^^^'°"" 

There was a general demurrer to the first count, and a spe- 
cial demurrer to the second count, and joinder. 

Wendell, in support of the demurrer. In England, there 
are various statutes for the punishment of disorderly *persons.f [ * 189 ] 
But the decisions in support of the action have been where HCVw. juft. 
the party shows a special damage, as for calling a woman a ' * ^* 
whoi'e, whereby she lost her marriage. J^ Notwithstanding the 1 1 Com. Div. 
statutes against disorderly persons, it has never been held that ^hj^at^^ 
those words were actionable, without alleging a special damage. (D. 3o ) 
It is true, that by the act for apprehending and punishing dis- 
orderly persons, 4» a common prostitute is declared to be a dis- \^ n •^ 
orderly person, and therefore liable to punishment : but, by the 
same act, vagrants, beggars, jugglers, pretenders to physiog- 
nomy, palmistry, or such crafly sciences, fortune-tellers, dis- 
coverers of lost goods, persons running away fmm their wives' 

• 

(a) Burteh v. Nickerson, 17 Jdms. Rep, 218. Widrig v. (Her, Mcartin V. StiUtoelL 
13 Johns, Rep, 124. 275. 

Vol. V. 17 ^ 139^ 



;i. 



189 CASES IN THE SUPREME COURT 

NEW-YORK, and children, vagabonds and wanderers, and all idle persons not 

Nov. 1809. having visible means of livelihood, are also declared to be dis- 

Brooksr orderly persons, and are equally liable to be apprehended and 

^% punished under the act. If, then, to call a woman a common 

^'^^' prostitute is actionable, without alleging special damage, on 

the ground of a liability to punishment under this act, then to 

call a person a juggler, fortune-teller, or physiognomist, would 

also be actionable, which will hardly be pretended. 

The words, " that the plaintiff was hired to swear a childj^ 
!f \'l^i^^\ ^^^ ^^^ actionable ;t and they are not helped out by the innu' 
* ' ' ^ • •' endo. The words are ambiguous, and it is not said whose 
child was referred to, so that the defendant could not come 
prepared to prove the truth of the words. The words, that 
^^ she would come damn'd nigh going to the state prison," are 
too vague and general to be the ground of an action. (2 Johns: 
Rep, 12.) 

Again, in the second count, the plaintiff does not aver that 
she was of good fame, &c., and free from the crime charged 
against her. (1 Com, Dig. 276. (G. 1.) 

SedgwicJc, contra. 1. The numerous cases to be found in 
[ * 190 ] the books relative to the action of slander, and *as to what 
words are actionable, and what are not, are so contradictory 
1 1 Com. J)i£. and absurd, as to afford no satisfactory rule on the subject. J 
vastJor^Defa- Rcsort must, therefore, be had to the principle on which the 
;/ia/ion, P- 3.) actiou of slaudcr is founded. \ Where the words spoken impute 
a niack. Com. to a person an act of moral turpitude or crime which may 
*24. 4 Bac, subject him to punishment, they are actionable. \ Here the 
words, besides imputing great moral turpitude, and tending to 
render the person odious in the opinion of mankind, may, if 
true, also subject the party to an infamous and disgraceful 
punishment. Common prostitutes, by the act which has been 
cited, are declared disorderly persons, and may be sent to bride- 
well or house of correction, and be kept to hard labor for 60 
days, or even for six months ; and, moreover, may be whipped, 
\ 11 sess. c. at the discretion of the general sessions of the peace.<5> The 
****'* first set of words charged in the declaration are, according to 
the general principle I have stated on this subject, actionable. 
2. As to the second set of words, I admit, that the sense of 
them cannot be enlarged by the innuendo. The true rule is, 
that the words are to be taken in the sense in which they are 
• understood by the generality of mankind. This rule is well 
laid down and illustrated by Lord EUenborough, in the case of 
II 6 jsm*. 463. Woolnoih V. Meadows.\\ If the words, then, fairly import the 
z^d^R^'. charge of a crime, and would be so understood by mankind, 
959. 1 v«i/. the injury is inflicted on the character of the plaintiff, as com- 
^^^* pletely and deeply, as if the c|ime had been imputed in the 

most direct and positive t' rms ; and the plaintiff is entitled to 
a remedy. Can there b( any doubt, in the mind of any man^ 
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that the defendant meant to say that the plaintiff had been new-york 
guilty of perjury ? JlI^lJ^ 

i Brooxxr 

Wendell, in reply, observed that if to say of a person what, coffi 
if true, might subject him to an indictment, *would render the r # iqi i 
words actionable, without alleging special damage, then to say '• ^ 

of a person that he had committed an assault and battery on 
another, would be actionable. 

Spencer, J., delivered the opinion of the court. The first 
count is for these words, ^^ She is a common prostitute, and I 
can prove it ;" and the question arises, whether speaking these 
words gives an action, without alleging special damages. By 
the statute (1 U. L, 124.) common prostitutes are adjudged 

* disorderly persons, and are liable to commitment, by any justice 
of the peace, upon conviction, to the bridewell or house of 
correction, to be kept at hard labor for a period not exceeding 
60 days, or until the next general sessions of the peace. It 
has been supposed that, therefore, to charge a woman with 
being a common prostitute, was charging her with such an 
offence as would give an action for the slander. The same 
statute which authorizes the infliction of imprisonment on 
common prostitutes, as disorderly persons, inflicts the same 
punishment for a great variety of acts, the commission of 
which renders persons liable to be considered disorderly ; and 
to sustain this action would be going the whole length of saying, 
that every one charged with any of the acts prohibited by that 
statute, would be entitled to maintain an action for defamation. 
Among others, to charge a person with pretending to have skill 
in physiognomy, palmistry, or pretending to tell fortunes, 
would, if this action is sustained, be actionable. Upon the 
fullest consideration, we are inclined to adopt this as the safest 

^rule, and one which, as we think, is warranted by the cases : 
In case the charge, if true, will subject the party charged to an 
indictment for a crime involving moral turpitude, or subject 
him to an infamous punishment, then the words will be in 
themselves actionable ; and Baron Comyns considers *the test [ * 192 ] 
to be, whether the crime is indictable or not. (1 Com, tit. 
Action on the case for DefamatioUyF, 20.) There is not, per- 
haps, so much uncertainty in the law upon any subject, as 
when words shall be in themselves actionable. From the con- 
tradiction of cases, and the uncertainty prevailing on this head, 
the court think they may, without overleaping the bounds of 
their duty, lay down a rule which will conduce to certainty, / 

and they, therefore, adopt the rule I have nfientioned as the ' 

criterion. In our opinion, therefore, the first count in the dec- 
laration is defective. 

. The second count is for saying of the plaintiff*, " She was 
hired to swear the child on me ; she has had a child before 

131 



192 CASES IN THE SUPREME COURT 

NEW-YORK, this, when she went to Canada ; fiihe would come d — d neai 
^JJ^X;^^^^ going to the state prison." These words are laid as spol^en 
Eels at One time ; if, then, any o( them are actionable, it is suffix 
^- cient. The innuendoes enlarge their meaning, and are not jus- 

tified. One of them avers, that the defendant meant that the 
plaintiff was hired, falsely and maliciously to swear the child on 
the defendant ; and another innuendo^ in explaining the words, 
" She would come damn'd near going to state prison," alleges, 
that Ahe defendant meant that the plaintiff was guilty of such 
enormous crimes as would, if punished according to the laws, 
&c., condemn her to infamous punishment in the state prison. 
Now I do not perceive, that the charge at all warrants the in- 
ference that the plaintiff had been guilty of perjury; and the 
cases of Hopkins v- Mradle, (1 Caines, 347.) Stafford v. 
Green, (1 Johns. Rep. 505.) an(^ Ward v. Clark, {2 Johns. 
Rep. 11.) are authorities against sustaining this count. 

The defendant mu^t, therefore, have judgment 



[ * 193 ] *£els against Finch. 

w^re-4.gaye THIS actiou was brought to recover a compensation for a 
for luSiberTTo- quantity of timber. The third count in the declaration, on 
475 d"n""* If ^^^^^ ^^^ verdict was taken, was for goods sold and delivered. 
it held out' on At the trial, the following receipt was produced in evidence : 
wKiwas " ^^^"> ^'^^^ l*^) 1807. Received of Simon Eels, in lumber, 
to be paid on a to the amouut of 475 doUars, if said lumber holds out at the 
^^^ ^fron"*'^ Qi^eftec Cull, which sum is to be paid on an obligation and 
to ^., and B. mortgage the said Finch has taken of the said Eels, and a debt 
thl'^wei i**^^© ^^ account I have against the said Eels of forty dollars. Re- 
a, and a suit ccived by me, Isaac Finch, jun." On the back of this paper, 
^Mme^ofB ^^^^^ was an endorsement, as follows : " For value received of 
against A. for H. and A. Ellsmore, I assign over to them the within obligation, 

for ^^oodrsoM ^^^ ^^^ ^^^^ ^^ ^^w ^^^^ ^® commenced against the said Isaac 
and ^delivered } Fiuch, ]un. in the Supreme Court, where CaZet Nicolls is at- 
men?noti?e'ISi ^^'^^y- Dated, Peru, 18th January, 1808.'' The defendant 
given to i4., then proved, that the plaintiff acknowledged that he had settled 

thathe had^sold ^^® ^^^^» ^^^ ^^® Satisfied, and that the settlement was aflerwards 

and assigned made on the bond. It was proved that, in April or May, 1807, 

the b»>Dd and ^j^q ^f ^q EUsmorcs gavc. noticc to the defendant, that the plain- 
mortgage re- o ' . ■ . * Mr 

ferred to in the 

receipt; to />., but that he could ffet the endorsement made on the bond. It was held, that as A. had not 

shown that the endorsement had actually been made on the bond, agreeabl^^ to the stipulatioo in the 

receipt, and the parties by their acts having waived the specific appropriation of the amount of the 

kimber to the payment of the bond, B, inigfat maintain his action agunst A. for the lumber, as for gooda 

snldiand delivered. . ^ • • 

13S 
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tiff had assigned his right in the lumber, and the defendant N^W-york 
then acknowledged the demand ; and that, subsequently, the ^JJ^IlJ-S^ 
defendant, in the presence of the JElhmares, said he knew they jeels 
had an assignment of the contract, but he wanted the money ^ Y*, 
for other uses ; and he confessed he had sold the Ibond and 
mortgage rejferred to in the receipt to one Da7i, Smith, but said 
that he could get the endorsement made upon the bond. To 
this evidence the defendant's counsel objected, insisting that 
the assignment ought to have been pr9duced ; but the judge 
overruled the objection; andji *under his direction, the jury [*194] 
found a verdict for the plaintiff, for 482 dollars and 66 cents. 

A motion was made to set aside the verdict, as against law 
and evidence, and for the misdirection of the judge. 

Foot, for the defendant. 

Nicolls and Sherwood, for the plaintiff. 

Yates, J., delivered the opinion of the court. The question 
here is, whether this receipt ought, under the circumstances dis- 
closed in this cause, to be deemed such an absolute payment on 
the bond, as to bar a recovery, on the count for goods sold and 
delivered. 

It is a settled principle, that a court of law will regard the 
assignment of a chose in action, and protect the interest of an 
assignee, against any person having notice, or who is bound to 
take notice of it. The power of the original owner is so far at 
an end, immediately after an assignment and notice, that no 
subsequent payments made to him will avail ; and consequently 
no release or discharge from him can operate to the disadvan- 
tage of the assignee, for whom, he is considered a mere trustee 
or nominal person, to recover the debt only ; and any personal 
interference on his part is deemed void, on the ground of fraud. 
(1 Johns, Cos. 52. 54. 411. 1 Johns. Rep. 6^1. 3 Johns. Rep. 
425.) (a) But, in this case, it is contended, that, by the instrument 
itself, the amount was appropriated for a specific purpose, and 
that, therefore, it could not be assigned. . This would be the 
legal operation of this paper, if the parties by their own acts 
had not subsequentfy manifested a different intent, and had 
not, by such acts, revoked or changed that appropriation. The 
defendant declared that he had sold the bond, and could get 
ihe endorsement made. From this acknowledgment the infer- 
ence is warranted, that it never had been done. Besides, if it 
had been endorsed, he ought to have shown it at the trial, as it 
would have been a proper defence. *But it' is said that this [*195] 
omission alone could not justify the recovery, as the assignee 
of the bond a:nd mortgage took it subject to all the equity exist- 

■ 

(a) Briggs ▼. Dorr, 20 Johns, Rep. 95 
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NEW-YORK, ing ; and though not endorsed, it might still have been enforced. 
^^IJ^^^^J?!^ This reasoning would have been correct, had not the plaintiff also 
Hutchison virtually assented to the arrangement made, by an actual sale 
of the receipt ; and thus the destination of the property speci 
fied in this receipt was changed by consent of both parties, 
who, by these acts, have rendered the application of the amount, 
according to the original intent, utterly impossible ; and have 
left both the debts assignable, as if no such appropriation had 
been mentioned in the receipt. 

The subsequent interference of the plaintiff must be deemed 
fraudulent. His settlement with the defendant, consequently, 
cannot be received as a valid transaction. The only ground 
of defence, then, without countenancing fraud, was to prove 
the endorsement of the amount of the receipt on the bond and 
mortgage, before it was assigned. This was not done, and the 
verdict, therefore, was properly given for the plaintiff. The 
court, consequently, are of opinion, that the motion for a new 
trial must be denied. 

Rule refused. 



lUI 



[ ♦ 196 ] *HuTCHESON against Peck. 

In an action THIS was an action of trespass on the case, for enticing 
bILight by^i away the wife of the plaintiff, and continuing to separate the 
husband against plaintiff's wife from him, whereby he lost her services and his 

the father of his * /• . « 
wife, for enii- COmtort, OLC. 

cing her away, The cause was tried at the Dutchess circuit, on the 17th 
that'thr*act?on September , 1808, before Mr. Justice Van Ness, 
would lie, but At the trial, it was proved that the plaintiff and his wife, 
jusUfyVverdict who is the. daughter of the defendant, were married at her 
^^ *JS plaintiff, father's house, and with his consent ; and that they lived to- 
much stronger gcthcr at the defendant's house, for 8 or 10 months afler the 

ficioS*^* d^^Tml marriage. 

proper ^oti\Me8 Joseph ConJcUn, a witness for the plaintiff, testified, that he 
in the defend- Jived with the plaintiff, on a farm, at Claverack, in Columbia 
the'action was couuty, about 11 mouths, and the plaintiff and his wife lived 
against a stran- together affectionately ; and they had a child, which was after- 

cer ' the ore— • 

surnptiou being wards drowucd. The plaintiff gave up the farm at Claverack^ 
j? ^^^^^ °^ ^^^ and removed back to Amenia, in the county of Dutchess, near 
he was actuated the defendant. The witness carried a part of the household 
in his conduct, furniture, &c. of the plaintiff to his house, on the mountain 

m taking his ' *^ ' 

daughter nome, 

oy parental affection; and on the ^und, that the judge and jury had not sufficiently considered the dis- 
bction between this and an ordinary suit by the husband against a stranger, and from the peculiar 
tircumstances of the case, as well as the amount of the verdict, a new trial was granted, (a) 

(a) Sargent v. — — , 5 Cow, Rep. 106. See M*CormeU v. HatwUmy 12 Johm, Rep, 897. 
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(arm ; when he arrived at the defendant's house, on his way new-york 
to the plaintiff's, the defendant offered to keep part of the fur- v^^J^i^!^ 
niture, until the road was better, and engaged to carry it up to hi/tchksok 
the plaintiff's house when he wished. That the plaintiff was ^• 
well provided for living; the witness carried provisions to-his 
house, and drove 36 sheep for the plaintiff, when he removed 
from Claverack; that the plaintiff had cows and horses; and 
grain was sown on the mountain farm, at Amenia, which be- 
longed to the plaintiff. The plaintiff's wife went to stny with 
the defendant, while the plaintiff was settHng his affairs at Cla- 
veracJc. 

Ando Fraser, another witness for the plaintiff, testified, that 
in a conversation, in March, 1801 or 1802, with the *defendant, [ * 197 
about the plaintiff's removing from Claverack, the witness asked 
what the plaintiff would do with his family, and the defendant 
said the plaintiff would not have any family, for he meant to 
take the plaintiff's wife home, and not have her live with the 
plaintiff any longer ; that the plaintiff was coming to nothing, 
and would not be able to support his wife, and that if he (the 
defendant) did not take her home then, he should have to do 
it soon. After the plaintiff's wife had been at the defendant's 
a few weeks, the plaintiff came there, and staid 8 or 10 days, 
while the defendant was absent, and the next morning after his 
return, the plaintiff and defendant had a conversation together. 
The defendant asked the plaintiff what he was going to do 
about living, and the plaintiff replied, he was going to live on 
the mountain farm. The plaintiff and defendant fell into a 
dispute, when the witness went out of the house, and on his 
return he found them quarreling ; the defendant had pushed the 
plaintiff out of the house, and told him he should hot come 
into his house again. He called the plaintiff a rascal, and said 
he had struck him. The plaintiff then demanded his wife and 
property ; and the defendant told him he should have neither. 
The witness heard the defendant say, that the plaintiff's wife 
should never Uve with the plaintiff again. The defendant told 
the plaintiff's wife that she might go and live with the plaintiff, 
if she had a mind to do so ; but if she did, she should never 
come into his house again, and the family should not visit her. 
She once went out, and was absent some time, and on her re- 
turn, the defendant appeared angry, and asked her if she had 
not seen the plaintiff; she confessed that she had seen him ; and 
the defendant told her, that if she had any thing to do with the 
plaintiff, she must quit his house. The defendant also told her, 
that if she would stay with the defendant, and have nothing to 
do with the plaintiff, he would do by her as he did by the rest 
of his children, and as he had done before she was married; 
♦but if she had any intercourse with the plaintiff, she must 
quit the defendant's house, and should have nothing from him, 
nor .be allowed to visit him. 
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NKW-YORK Thomas Van Alstym, another witness, testified, that he 

^Jj2I;jf^ called on the defendant, at the request of the plaintifl', to see 

HuTCHEsojj if a settlement could not be made between them. The defend- 

p^^ ant said he had nothing to settle with the plaintiff, and that he 

should not come into his house ; that his wife might stay there, 

and if she staid, he would do as well by her as * he did by the 

rest of his children ; but if she went away, he would never give 

her any thing ; that he had only lent the furniture, and that 

should not go, if she went ; that if she went, she would only 

live like i^ squaw in a wigwam, and that he would rather give 

1,000 dollars than have her go and Uve in the house on the 

mountain. The plaintiff, the witness said, had enough to live 

on, and his farm on the mountain was worth 1,200 or 1,500 

dollars, though there were some encumbrances on it. 

Two other witnesses testified to conversations with the de- 
fendant, in which he made similar declarations, as to the plain- 
tiff's wife, with those above stated ; he said the plaintiff was 
a poor, lazy fellow, and had squandered away his property ; that 
his farm was encumbered to its value, and the plaintiff liable to 
be turned out of possession ; that he did not mean the plaintiff's 
wife should go to him ; that he should not advise her to go or 
stay ; she might do as she pleased ; but if she did go, she must 
not expect to come back again, or receive any benefit from him, 
or to be visited by the femily ; but if she staid, he should do 
by her as he did by the rest of his daughters. The witnesses 
were sent to the defendant by the plaintiff, who appeared to be 
anxious to get his wife back, and afflicted at her separation froin 
him. It appeared that the plaintiff was idle, unsteady in his 
conduct, fond of company, and in debt, but not more than he 
was able to pay. The house on the mountain farm was in- 
different ; it had been occupied one winter, with some " patch- 
ing up." 
• 199 ] *The defendant produced Joseph Sage, as a witness, who 

testified, that he was present at a conversation between the 
plaintiff and Thomas Adams and others, when Adams told the 
plaintiff that he had been to the defendant's, and that the wife 
of the plaintiff said she would come and live with him if he 
could support her. The plaintiff said that was not his main ob- 
ject ; that he meant to get 1 ,000 dollars or 1 ,000 pounds out of oW 
Peclc, meaning the defendant, in a lawsuit to be brought, and 
asked Adam^ if he did not think that was easier than to work foj 
it ; that it was his wife's notion, as well as his, to have a suit 
brought, and that he could have his wife to live with him when* 
ever he pleased. 

Thomas Adams, Eunice Adams^, and Patty Mosher, who were 
present at the same conversation, testified to the same facts 
The latter stated fiirther, that the plaintiff said he could havr: 
his wife to live with him if he chose, but the house on the hiU 
was not fit to live in ; that the defendant was more able to sup 
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{K>rt bis wife than he was, and that be was willing that she I«£W-ycmq^, 
should stay with the defendant This conversation took place vJU^!!^!^?_, 
in JiLne, after the plaintiff's removal from Clofvtrack, HuTCHxsdir 

Loring Peck testified, that the defendant often told the p^- 
plaintiff's wife that she could go and live with the plaintiff, hut 
that the defendant would not support both of them. 

William B. Peck^ the defendant's son, testified, that he and 
his mother, hearing of the misfortunes of the plaintiff and bit 
wife, and the loss of their child, and that die was sick, went to 
see them at Claverack. The plaintiff's wife proposed.to return, 
with the witness and his mother, to her father's house, and the 
plaintiff advised and agreed to it. About two weeks after the 
plaintiff's wife came to the defendant's, the plaintiff came there 
from HudsoTiy and staid 10 or 12 days. The plcuntiff proposed 
to remove his wife to his house cm th^ mountain fiirm, and she 
was willing to go, if the bouse was made comfortable. She 
was then unwell, not having perfectly ^recovered, since her re- [ * 200 ] 
turn from Claverack. The defendfint said to the plaintiff, that 
he ought to go to some busine^, and not idle bis time away, 
as he had done ; the plaintiff replied, it was no co;icern of the 
defendant, and he could manage his own affairs. A dispute 
and quarrel ensued between the plaintiff and defendant. The 
plaintiff called frequently at the defendant's house, and was 
abusive to the defendant and the faiftily. Abottt three months 
after the quarrel, the plaintiff came to the defen<faint and de- 
manded his wife. The defendant told the plaintiff that his 
wife was at liberty to go when she pleased. The plaintiff went 
into the house to converse with his wife, and staid with he? 
about two hours. The defendant always told the wife of the 
plaintiff that she mlight go to the pliaintiff, or stay and be sup- 
ported by the defendant ; that she wias anwilling to go and live 
in the house on the mountain. 

The judge charged the jury, that in his opinion there was 
sufficient evidence to warrant a verdict for the plaintiff; but 
if the jury supposed, fi-om the testimony, that the plaintiff was 
so extremely poor, that what the defendant had done was to 
save the plaintiff's wife from distress, they ought to find a verdict 
for the defendant. But if that was not the case, the poverty 
of the plaintiff was no justification, but rather an aggravation ; 
for it was the duty of the wife, in such a case, to live with and 
assist the plaintiff in retrieving his affairs ; that if the jury be- 
lieved that the defendant had been actuated ill his conduct 
by parental affection towards his daughter, without any inten- 
tion to injure the plaintiff, it would go &r in mitigation of dam- 
ages ; and if the jury supposed that the plaintiff's wife had re- 
sided with the defendant, with the consent of the plaintiff, it 
was a justification ; but if the jury believed that the defendant 
bad premeditated a separation of the plaintiff from his wife, 
and had done it maliciously, and from improper motives, they 
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NEW-YORK, *ought to make him smart for it : that these were matters of 
Nov. 1809 fojf,^ Jqj ^jjg consideration of the jury. He advised them further, 
HuTCHxsoN t'l^t ii^ making up their verdict, they might give full scope to 
their feelings, as fathers and husbands. 

The jury found a verdict for the plaintiff, for 1,200 dollars 
damages. 

A motion was made to set aside the verdict, and for a new 
trial. 

1. Because the verdict was against evidence. 

2. For .the misdirection of the judge. 

3. Because the damages were excessive. 

Evertson, for the defendant, observed, that anciently the 
rights and duties of husband and wife were enforced with great 
rigor ; and the husband had power to chastise the wife ; but 
that the severity and strictness of the ancient law seemed tc 
be relaxed in modern times. 

In a case where a stranger harbored the wife of another, 
with her consent, the law would not, in ordinary cases, punish 
him severely. But where a fether, from parental affection, takes 
his daughter home, and turns away an idle and unworthy son- 
in-law, the case is entitled to the utmost indulgence, and, under 
certain circumstances, the father would be completely justified. 
The present action is novel ; a similar one was not, he believed, 
to be found in the books. 
iPea&^s N, In the case of Philp v. Squire^-f where the wife of theplain- 
P. Caaes,^. ^jg« represented herself to have been ill used by her husband, 
who, she said, had turned her out of doors ; and *the defendant 
took her into his house, at her request, and suffered her to con- 
tinue there, after notice from the husband not to harbor her, 
Lord Kenyan held, that when the wife is received and harbor- 
ed, from principles of humanity, the action could not be sup- 
ported ; and that it was of no consequence whether the repre- 
sentations of the wife were true or felse. The ground of this 
] action, his lordship *said, was that the defendant retained the 
plaintiffs wife, against the inclination of her husband, whose 
behavior he knew to be proper, or from selfish and criminal 
motives. That this kind of action differed materially from that 
for harboring an apprentice ; the ground of action in that case 
being for a loss of service. Was not the defendant, in the 
present case, actuated by parental feelings, and motives of 
tenderness to his child ? Can it be imagined, for a moment, that 
his motives were selfish or criminal ? On what principle, then, 
can this action be supported on the evidence before the court ? 
It is a verdict manifestly against evidence. 

2. But, at least, the damages must be considered as exces- 
sive. There was no proof whatever of malice in the defendant. 
On the contrary, it appeared, that he acted from the best and 
most disinterested motives ; the plaintiffs wife went, with his 
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consent to the house of her father, where she staid voluntari- new-york, 
ly from considerations of prudence. There is evidence, also, .^JJ^lJ^^^ 
that the plaintiff has been governed more by malice against hutcheson 
the defendant, in bringing this action, than by a real desire of p ^'• 
having his wife back again. 

Ruggles and E, fFilliamSy contra, contended, that the injury 
was much greater in this case than that of enticing and har- 
boring a servant, which was a mere loss of service. It has 
been repeatedly decided, that an action like the present will 
lie. The ^ist of the action is the loss of the comfort and t WiUes, 5T7. 
society of the wife.f This is an injury for which the party ^"^p^i^i^ 
must have his remedy ; and the only question was, as to the P- "7. 5 Tem 
amount of damages. The charge of the judge to the jury was ^' 
perfectly correct ; and the jury were the only proper judges 
of the just measure of damages, on the evidence before them. 
But the court will never interfere to set aside a verdict on the 
ground of excessive damages, unless they are outrageously ex- 
cessive, or the court are satisfied that the jury acted from *im- [ * 203 1 
proper motives, or from gross misconception, which cannot be 
pretended in this case. (1 Burrow. 542. 609. 2 Wils, 160. 
205. 244. 252. Cawp. 230. 4 Term Rep, 651. 6 East, 244.) 

Foot, in reply, said, that the plaintiff was bound to make 
out that the defendant unlawfully separated the wife from her 
husband, and against his consent, in order to maintain the ac- 
tion. The evidence did not warrant the conclusion, that the 
conduct of the defendant was unlawful or improper. And the 
charge of the judge, he contended, was incorrect, and calculat- 
ed to mislead the jury, by directing them to give full scope to 
their feelings, in making up their verdict. 

Van Ness, J. That an action will lie by the husband against 
any person who unlawfully persuades and procures his wife to 
live apart from him, is not to be denied. There is, however, a 
feature in the present case, which distinguishes it, in point of 
fact, from any other that has come under my observation. 
The suit is against the father of the wife. That circumstance, 
however, cannot vary the rights of the husband ; nor take this case 
out of the general principles which form the basis of this action. 

The first question which is presented for consideration, is, 
whether the defendant has caused the separation of which the 
plaintiff complains. This was a question of fact submitted to 
the jury, who having found for the plaintiff, their decision must 
be final ; unless this court should be of opinion that the verdict 
is not supportied by the evidence. There can be but little 
doubt, that if the wife had been lefl to her own volition, she 
wo aid have returned to her husband. Before the unfortunate 
in frference of the defendant, she appears to have been con- 
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NEW-YORK, tented and happy. She had never suffered ibr the want of 
^JIJ^]^;^^^ the necessaries or convenience of life. She had been treated, 
HuTCHssoK for aught that appears, with tenderness, ^and her attachment 
Pxcx to her husband was undiminished. That she should, undef 
such circumstances, have voluntarily deserted him, is incredible. 
But she did desert him ; and seeing the effect, it is easy to 
trace it to its true cause. The defendant, by the exercise of 
parental influence and authority ; by means of threats at one 
time, and promises at another ; by refusing to restore to her 
her ftirniture, under the pretext that it was his, finally succeed- 
ed in his design to produce a separation. I am satisfied the 
jury did not err in their judgment, on this part of the case. 

The question then arises, whether this interference of the 
defendant has been justified. I think it has not If the injury 
complained of, has l>een sufficiently shown, the defendant's 
standing in the relation of a father to the wife, is an immaterial 
circumstance. *Upon her marriage, which appears to have 
been with the defendant's consent and approbation, his right 
to the society and services of his daughter was transferred to 
her husband ; and for a violation of that right, the husband has 
his action, whoever may be the offender. I am now speaking 
of the marriage contract, as a civil contract, and of the mariteu 
rights which are legally acquired under it. It would be useless 
here to state in what instances the parent of the wife is author- 
ized to interfere between her and her husband. I willconfine 
myself to the justification relied on in the case. 

If the defendant received his daughter into his femily from 
motives of humanity, arid with a view to shield her from pres- 
ent or impeifding distress, he was justifiable. The jury have 
found, and they were justified by the evidence to find, that 
such were not his motives. We cannot be at a loss to discov- 
er the reasons by which the defendant really was influenced. 
He unfolded his whole plan to one of the witnesses, {Ando 
Fraser,) at the time when his daughter came to his house^ 
f * 205 ] upon h«r ^removal from Clateraclc, He stated, " that he was 
apprehensive he would soon have to maintain her, and that if 
he did not take her home then, he would have to do it soon.'* 
It is liot true that there was any just ground for such appre- 
hension. From the testinliony it appears that there never was 
a period when the plaintiff did hot possess the disposition and 
abiUty to support his wife, to whom he was fondly attached, in 
the same manner he had previously done. Shall a parent, then, 
be indulged ih separating the wife from her husband, when- 
ever he chooses to say, he entertains an apprehension, that, at 
some future period, he- itaay be compelled to support her ? As 
long as the wife owes to her husband loyalty and assistance, it 
is not permitted to any oile to seduce her from the perform-^ 
ance of her duty, for such a reason. It is said the motives of 
the defendant were pure. Admitting they were so^ that 
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canaot affect the plaintiff's right to recover. The true and the new-VORK, 
only ingi^iry is, Has the conduct of the defendant occasioned vj>!;!fl!|^ 
damnum cum injuria to the plaintiff? If both have been shown, HuTCHK»oif 
this action is maintainable. If it was the duty of the wife to p ^; 
return to her husband, the defendant did an unlawful act by ^^^ 

persuading her to violate that duty. If the wife was unjustifi* 
^|)le in abandoning the plaintiff, the defendant is responsible 
tor having enticed and persuaded her to abandon him. Th^ 
gpod motives of the parent^ therefore, do not always afford a 
defence against this action. 

In the case of Wen^more v. Greenbank, (fViUes^s Rep. 581.) 
the court ruled, that '' thoi^h it should be laid, that the plain- 
tiff lost the comfort and assistance of his wife ; yet if the fact 
that is laid by which he lost it, be a lawful act, no action can 
be maintained. By injuria is meant a tortious act ; it need not 
be wilful and malicious ; for though it be accidental, if it be 
tortious^ an action will lie." 

*That a parent's conduct, in cases like the present, is to be [ * 206 J 
liberally construed, and that worthy motives are to be presum- 
ed, I fully admit. This is clearly the dictate of both reason 
and nature. 

I agree that if the defendant had not been instrumental in 

Srocuring his daughter to live apart from her husband, and he 
ad gone no farther than to receive and support her, that this 
action could not be sustained ; and then the case of Philp v. 
Squire (Peake^s N. P. Rep, 82.) would have been in point. 
Very different, however, will be the conclusion, when the 
parent unlawfully produces the separation, by sowing the seeds 
of discord and hatred; thereby poisoning the sources of 
domestic harmony and enjoyment. 

The remarks of Ch, J. fVilles, in Wensmore v. Greenbank, 
fully apply to the case under consideration. In answering one 
objection made to the sufficiency of the declaration, he says, 
" To be sure, it must be an unlawful procuring. It is not 
necessary to set forth all the facts to show how it was unlawful 
It was said, however, that at least it was necessary for the 
plaintiff to add, ^ by false insinuations ;' but it is not material 
whether they were true or false ; if the insinuations were true, 
and by means of those the defendant persuaded the plaintiff's 
wife to do an unlawful act, it was unlawful in. the defendant." 
And again, " Every moment that a wife continues absent froni 
ber husband, (without justifiable cause,) without his consent^ 
is a new tort, and every one who persuades her to do so, does 
a n(Bw injury, and cannot but know it." In my opinion the 
plaintiff is entitled to recover ; and the only remaining question 
is, whether we can set aside the verdict on the ground that the 
damages are excessive. 

I h^ve eatamined. the cases on the subject, and though there 
«s Qo doubt that the court hag the right to grant new trials^ 
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NEW- YORK, when it is apparent that the damages are outrageously *dispro- 
^^^^2I;^J^^ portionate to the injury committed, yet it is a power which 
HuTCHEsoN ought to be cautiously exercised. The conduct of the defend- 
Pkck ^"^ '^^^® ^^® unlawful, and the injury done to the plaintiff is a 
serious one. The measure of damages depends on sentiment 
and opinion ; and I am compelled to say, in the language of 
another, that " although I feel great difficulties on one side and 
the other, I have not courage enough to make the first pre- 
cedent of granting a new trial, under such circumstances a& 
the present." (Lord Kenyon, in Duherly v. Gunnings 4 Term 
Rep, 651.) I am satisfied that to set* aside a verdict in such 
an action as this, on the ground that the damages are excessive, 
would be directly against a series of adjudged cases, both in 
this court and in England; and much as I regret that the 
damages are so high, I cannot agree to bend the settled rules 
of law, to grant relief against the hardship of a particular case. 
My opinion, upon the whole, is, that the motion for a new 
trial ought to be denied. 

Spencer, J. The defendant is the father of the plaintiff's 
wife ; she came to the defendant's house, by the consent of 
her husband ; the defendant has continued to afford her shelter 
and support, afler having been forbidden by the plaintiff. No 
other means have been made use of by the defendant to detain 
her, than declarations, that if she remained with him, she 
should fare as his other children ; but if she went away, she 
should have no part of his estate ; and it was always left to her 
option to go or to stay. The jury gave 1,200 dollars damages. 
It is believed that the books furnish no precedent for this 
kind of action, for the abduction of the wife, against her father, 
who only affords her an asylum ; leaving it to her free will to 
go or to remain. The novelty of the action is no argument 
against its being sustained ; and if a father shall maliciously 
\ * 208 1 ^"^ improperly afford protection, *even to his child, against 
the will of her husband, and thereby deprive him of the com- 
forts he is entitled to enjoy from her aid and society, most un- 
doubtedly an action will lie. In the present case, I confess, 
my impression from reading the case is, that the defendant 
was influenced altogether by parental affection, in doing what 
he did. The house the plaintiff had provided for his dwelHng 
appears to have been old and ruinous, and his wife was in 
delicate health ; and I perceive no foundation for the opinion 
that the defendant maliciously meditated a separation between 
the husband and wife. On the latter ground alone, the jury, 
must have proceeded in giving such severe damages. I am 
not satisfied that the plaintiff was entitled to recover ; but I 
am perfectly satisfied that he was not entitled to recover, as foi 
having maliciously and causelessly meditated a separation of 
the plaintiff from his wife. Without, therefore, saying that 
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the damages given in this case would be excessive, had the new-york 
plaintiff made out his case, I think the court have a right to ^J^^I^^J^^ 
regard the amount of the verdict in exercising their discretion Hutchesov 
as to awarding a new trial, under the peculiar circumstances p^- 
of this case. Accordingly, I am of opinion, that there should 
be a new trial. 

Yates, J., was of the same opinion. 

' Thompson, J. This was an action on the case, for enticing 

away the plaintiff's wife by the defendant, who was her father. 
Although the light in which the law views a charge of this de- 
scription, may warrant the maintenance of an action against the 
father, when the circumstances are aggravated ; yet no case 
of the kind is, I believe, to be found in the books ; and, in my 
judgment, such a case ought not to be considered as standing 
on the same footing as if the action was against a stranger. A 
father is bound, by the laws of nature, to afford protection 
*and comfort to his child ; and the same acts which in him [ * 209 
ought to be considered as proceeding from parental affection, 
might in a stranger be deemed to proceed from improper and 
unjustifiable motives. The bare harboring of a married woman 
by a stranger, from motives of humanity, will not give to the ' 

husband a right of action. (Pcake^s N, P. 82.) Although 
in the present case the plaintiff might have been able to furnish 
his wife with the necessaries of life, yet it is evident she was 
deprived of many of the comforts and conveniences to which 
she had probably been accustomed. No coercion or parental 
authority was made use of to detain her. The uniform lan- 
guage of the defendant to her was, that she might go and hve 
with the plaintiff if she chose ; and if the inducements held 
out to remain with her father, were carried beyond the bounds . 
of prudence and discretion, still they ought to be viewed with 
many grains of allowance, as proceeding from parental tender- 
ness. It does not appear to me, that due weight was given 
upon the trial, either by th^ judge or the jury, to the distinc- 
tion I have suggested, between this case and one where the 
action is against a stranger. The quo animo, with which the 
defendant acted, ought to have been made the material point 
of inquiry ; and from the facts and circumstances detailed in 
the case, I should very much doubt the correctness of the con- 
clusion, that the defendant must have been actuated by illegal 
and corrupt motives. Under all circumstances, taking into 
consideration the novelty of the action, I think it is one of 
those cases, in which a due regard to the ends of justice, and 
a discreet exercise of the power of the court, fully warrant us 
in sending back the cause to another jury. 

Kent, Ch. J. I am also for a new trial. If the defendant 
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*Van Vechten against HoPKiris. 



Ni;W-YORiC, 

Nov. 1809. 

Van Vbch- 

TEH 
V. 

• Hopkins. 

THIS Wats an action for a libet. The declaration contained Whether a libei 

two counts, oiie for writing, composing and publishing, and ^^/"onlfera. 

. the other for printing and publishing the alleged libel. The ing the plaintiff, 

first count was as follows': ^ ^ S[e pe^r!o*If Ln^ 

" Abraham Van Vechten complains of David L Hopkins, tioned in the li 
in custody, &c., for that whereas the said Abraham now is, was*intended is 
and hitherto hath been, a good, faithful and honest citizen of a question of 
the state of New-York, and of a good name, fame and reputa- dec^ey^^^^ 
tion, and at the time of making, devising, composing, writing Where libei- 
and publishing the false, scandalous and malicious libel, here- c^argSfaffainst 
inafter first-mentioned, of and concerning the said Abraham, some particular 
and a long time before, he, the said Abraham^ had been duly so ambiguously 
appointed by the honorable the council of appointment for described, that 
the said state, to, and held, the office of recorder of the city mlaxii Sot 
of Albany, in the county of Albany, and had, at an election ^, identified. 
held in and for the city and county aforesaid, to wit, on the oT **"Vxtrinsic 
last Tuesday of April, iii the year of our Lord one thousand <acts, there, by 
eight hundred and five, been duly elected a member of the of^proi^r"av°r" 
assembly in the legislature of the said state, in and for the mentsand^co/.- 
said city and county, for the term of one year from the first words"taken*in 
day of July, in the year aforesaid, and held, exercised and en- connection wth 
joyed the office or place of a member of the said assembly, in mayTe'^ render- 
pursuance of such election, that is to say, at the city and in ed « sufficiently 
the county aforesaid : Yet the said David, not regarding the port^thc action, 
premises aforesaid, but contriving and maliciously intending to so as to render 
draw and bring the said Abraham into disgrace, *contempt and [ * 212 ] 
ignominy with the faithful and boniest citizens of the said state Jt proper to per- 
in general, but more particulaHy with the honorable the said ^ to^the^jurj 
council of appointment, atid the electors for members of the as a question of 
legislature of the said statie, and to cause it to be believed, that direction of the 
the said Abraham, as a member of the assembly as aforesaid, jut'ffe: who 
had entered into and was concerned in a corrupt league and 1? ^,Jie evTdence 
conrederacy with divers members of the said legislature, and appears to him 
other citizens of the said state, to promote, by base, corrupt inconclusive to 
and \^nal means, and for sinister purposes, the election of Mor- ^:^^^^} » ^er- 

Li . ,1 ,A. 'a 1 . J • • diet for the 

^ etvis, esquire, who, at the time ot making, devising, com- plaintiff, order 

posing, writing and publishing the said false, scandalous and *"**"«"»*• 

defamatory libel hereinafter first-mentioned, was noniinated, for a iibei, the 

and stood a candidate, at an election thereafter to be held, plaintiff cannot 

' ' prove by wit 

Besses, that 
from reading the libel, they believe the person intended in the libel, was the plaintiff.(a) 
Aji innuendo cannot be proved ; but where an averment or coUoqfdum introduces extrinsic matter into. 
the pleadings, that is a proper subject of proof. 

(a) Gibson v. Wmiams, 4 Wend: Rep, 3S0. Bectrdsley v. Matpuird, ib. 837. 

Vol. V. 19 145 



212 CASES IN THE SUPREME COURT 

NEW-YORK, and since holden in and for the said state, to wit, on the last 
^^JJj]|[;Jf2L^ Tuesday of April, in the year of our Lord one thousand eight 
Vak Vech- hundred and seven, for the office of governor of the said state, 
TEW to wit, on the thirtieth day of March, in the year last aforesaid, 
Hopkins, at the city of Albany aforesaid, and in the county aforesaid, 
did make, devise, cdknpose, write and publish, and cause to be 
made, devised, composed, written and published, a certain 
false, scandalous and malicious libel, of and concerning' him, 
the said AhraKam, according to the tenor following, that is ta 
say : State of New-York, ss. City and county of New- York. 
I, Henry Meigs, notary public, in and for the state of JVci£;- 
York, duly commissioned and sworn, (a certain Henry Meigs, 
then being a notary public, in and for the state of New -York, 
meaning,) do hereby (by the notarial attestation of the said 
Henry Meigs to the said false, scandalous and malicious libel, 
hereafter stated, meaning)'^ certify, that personally came and 
appeared before me, (the said Henry, as a notary aforesaid, 
meaning,) David L Hopkins, of Morristown, New- Jersey, lately 
I * 213 ] from the college of middlebury, state of ^Vermont, (the said 
David meaning,) who, (the said David meaning,) being duly 
sworn by me, (the said Henry, as a notary aforesaid, meaning,) 
saith, that some time in March, or the beginning of April, 
1806, (the month of March or April, in the year of our Lord 
one thousand eight hundred and six, meaning,) he (the said 
David meaning) went to the office of Abraham Van Vechten, 
esquire, (the office of the said Abraham meaning,) in Albany, 
(in the said city of Albany meaning,) in company with Major 
John Lansing, (a certain John Y' A. Lansing, of the town 
of Watervliet, in the said county of Albany, meaning,) at the 
said office, (the office of the said Abraham meaning,) there 
arose some conversation between Major Lansing and Mr. Van 
Vechten, (the said John and Abraham meaning,) in the course 
of which, (the said conversation meaning,) Major Lansing 
(the said John meaning) made several severe remarks and ani- 
madversions upon the political character of Governor Lewis, 
(the said Morgan Lewis, meaning,) in consequence of which 
remarks Mr. Van Vechten (the said Abraham meaning) said 
to him, (the said John meaning,) these severe remarks and 
animadversions which you (the said John meaning) have made 
respecting Governor Lewis, (the said Morgan Lewis meaning,) 
will not do, for we (the said Abraham averring, that himself 
and other citizens of the said said stats, belonging to the 
political party denominated federalists, were thereby meant and 
intended) have agreed to support him (the said Morgan Lewis 
meaning) at the ensuing election, (the election for governor in 
the state aforesaid, to be held on the last Tuesday of April 
then next ensuing meaning.) Mr. Van Vechten (the said 
Abraham meaning then -^roduced a w^ritten instrurtient, which 
he (the said Abraham nv uning) put into the hands of Major 
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Lansing, (the said John meaning,) who (the said John mean- NEW-YORK 
ing) read it, (the said written instrument meaning.) *Major ^^;J21^ 
Lansing (the said John meaning) then laid it (the same in- Va» Vech- 
strument meaning) down on the table, and went into conver- - ■*'** 
sation with Mr. Van Vechten, (the sai4 Abraham meaning.) Hopkihs. 
This deponent, (the said David meaning,) while these gentle- 
men (the said John and Abraham meaning) were conversing, 
turned over the said instrument of writing, which (the same 
instrument meaning) purported to be an agreement containing 
articles of coalition. The first (meaning the first of the said 
articles) v/as an engagement by several leading federal men, 
whose names were thereto (to' the said articles of coalition 
meaning) subscribed, to support with all their strength and 
influence, the next election (the election on the last Tuesday 
of April last-mentioned meaning) of Governor Lewis, (the said 
Morgan Lewis meaning.) (The said Abraham averring, that 
by the said several leading federal men, whose names were to 
the said articles of coalition subscribed, to support, with all their 
strength and influence, the next election of Governor Lewis, 
himself, the said Abraham, and several other leading men of 
the political party denominated federalists, as aforesaid, were 
meant and intended.) In consideration of this federal article 
of agreement, (the aforesaid articles of coalition meaning,) 
there was an article, (in the said articles of coalition meaning,) 
stating that the friends of Governor Lewis, whose names were 
thereto subscribed, (the friends of the said Morgan Lewis, 
whose names were subscribed to the said articles of coalition, 
meaning,) should exert all their power and influence (the 
power and influence of the last-mentioned subscribers meaning) 
to cause the election of S. Van Rensselaer, esquire, {Stephen 
Van Rensselaer, of the town of Watervliet, in the said county 
of Albany, esquire, meaning,) to the office of governor, in the 
gubernatorial election of 1810, (the election for governor, to 
be held in and for the state aforesaid, in the year of our Lord 
*one thousand eight hundred and ten, meaning.) This depo- [*215] 
nent (the said David meaning) believes that there were as 
many names subscribed to the said agreement (the said articles 
of coalition meaning) as fifteen or twenty, principally quid and 
federal members of the legislature, (the said Abraham averring, 
that by the quid members of the legislature aforesaid were 
meant and intended the subscribers to the said articles of 
coalition, who were members of the legislature of the state 
aforesaid, belonging to the political party attached to the said 
Morgan Lewis, denominated quids, and that by the federal 
members of the legislature aforesaid were meant and intended 
the subscribers to the said articles of coalition who were mem- 
bers of the said state, and attached to the political party afore- 
mentioned, denominated federalists.) That this deponent 
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NEW-YORK, (the said David meaning) being on tenns of intimacy with 
Nov. 1809. jjj. j[^(ifisi7igy (the said John meaning,) had frequent conversa- 
tions with him (the said John meaning) after the circumstances 
above stated had taken placej (the circumstances as in the libel 
herein before stated meaning,) and in these' conversations (the 
last-mentioned conversations meaning) this deponent (the said 
David meaning) often heard Major Lansing (the said John 
meaning) explicitly state, that the coalition (the aforesaid coa- 
lition meaning) between the friends of the governor (the friends 
of Governor Lewis meaning) and the federal party (the said 
Abraham averring that himself and other citizens of the said 
state, belonging to the political party denominated federalists, 
were thereby meant and intended) was the only way and 
means of again restoring the federal party (the citizens of the 
said state belonging to the political party denominated federal- 
ists, as aforesaid, meaning) to power ; (the government of the 
said state meaning ;) and that the federal party (the said Abra- 
ham and other citizens of the said state belonging '^to the politi- 
cal party denominated federalists, as aforesaid, meaning,) was 
assured of the support and influence of the Livingston family, 
(the relatives by marriage of the said Governor Lewis mean- 
ing,) for the same object above-mentioned, (the restoring of 
the federal party to power as aforesaid meaning.) 

By reason whereof, &c. The damages were laid at 5,000 
dollars. 

The cause was tried at the Albany circuit, in October, 1808, 
before Mr. Justice Spencer. 

At the trial, it was proved, that the defendant was the authoi 
and publisher of the libel ; that the plaintiflT, at the time when 
the corrupt agreement is charged to have been made in the 
libel, and, at the publication thereof, was recorder of the city 
of Albany, and, at the former period, was a member *of the 
assembly of this state; and that he is the only person of the 
name of Abraham Van Vechten in the city of Albany; and 
kept an office there. 

The plaintiflT then ofiered to prove, by a witness, that from 
reading the libel, he applied it to the plaintiff*, and understood 
him to be the person intended, as one of the federal members 
of the legislature, who had subscribed to the corrupt agreement 
charged in the libel ; but this evidence was overruled by the 
judge, on the ground that it was the province of the court to 
determine, from a perusal of the libel, whether it was the in- 
tention of the defendant to charge the plaintifl* as being one 
of the members of the legislature who subscribed the corrupt 
agreement ; it being admitted by the plaintiffs counsel, that 
there were no circumstances, within the knowledge of the 
witness, except what he obtained from reading the paper itself, 
to influence his belief as to the person intended. The judge 
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also decided, that the libel itself did not afford sufScient evir NEW-YORK 
dence of the charge, that the plaintiff was one of the members ^^JJjl^^^SSL^ 
of the legislature who ^subscribed to the corrupt agreement vav Vxoh- 
mentioned. The plaintiff's counsel excepted to tfie opinion of '*■'' 
the judge ; and a nonsuit was directed to be entered, with Hqpkims 
leave to the plaintiff to move to set it aside, and for a new 
trial. 



Henry, for the plaintifC The question is not whether the 
matter set forth in the declaration is a libel, or will support the 
action ; but whether parol or extrinsic evidence to show the 
pertinency of the libel, or the person intended, is admissible ; 
and whether that is a question of fact for a jury, or is to be 
decided by the court. I contend that it belongs exclusively 
to the jury to say who was the person intended by the libel. 
The words imply an imputation against certain persons, de- 
scribed as leading federal men, without naming any individual ; 
it is the peculiar province of a jury to determine whether the 
plaintiff is intended. 

The person intended is not made out in the plaintiff's dec- 
laration, by innuendoes, but by averments. The fact was thus 
put in issue, and must be tried. If the issue was improper or 
illegal, still it must be tried ; and the defendant, if he thinks 
fit, may aft;erwards move in arrest of judgment. Where a fact 
is put in issue, by the pleadings, and is seiit down to be tried 
at nisi prius^ under a delegated authority, it must be tried by 
the jury, and cannot be decided by the judge. The court can 
only decide on a demurrer, or in arrest of judgment Where 
there is an uncertainty as to the person, that is made certain 
by an averment; and that being a substantive fact in issue, it 
must be tried. If a person be libeled by signs, pictures or 
hieroglyphics, so that no doubt can be entertained by the court, 
who was the person intended, yet the fact who was the person 
intended must be proved by witnesses. (4 Bac. Abr, 453. 
Libel, (A. 3.) 2 Barnard. K B, 138. 166.) There must be an 
averment as to the *person intended ; for it is not the subject 
of an innuendo, A writing may be libellous without reflecting 
on any particular person. A scandalous publication concern- 
ing three or four, may be punished on the complaint of one of 
them. (Popham, 252. 254. 2 Burr, 984. 3 Mod, 139. Ld. 
Raym, 879.) Though a publication against the whole commu- 
nity, or against all ecclesiastics, would not be a libel ; yet if it 
be against the bishops, or a particular class of men, it will be 
libellous. (3 Salk, 2^4. pi. 5. 2 Sir. 788. Hawk. B. .1. c. 
73. ^ 9.) An indictment will lie for such a libel as a public 
offence ; and any individual who can show by proof, that he 
was one of the persons intended to be defamed, may maintain 
an action* 
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NEW-YORK, Foot and Skinner, contra. There is no distinction between 
written or unwritten slander, as to the point now before the 
court. Words written must be as specific and certain, as to 
the person intended, as words spoken. If words are spoken 
of one of the servants of J, S,y without designating which, no 
action lies. The rule is the same in an action for a libeL 
Where there is an ambiguity arising on the face of the writing, 
the court must decide on the meaning ; but where the ambi- 
guity arises from any thing extrinsic, or dehors the writing, it 
may be explained by witnesses. A witness is never produced 
to prove a fact, which the court and all the world know as 
well as himself. All the knowledge of the witness, in the 
present case, was derived from the paper ; and is a witness to 
be introduced to explain the meaning of the English language ? 
There is no averment that the plaintiff was a leading federalist. 
An averment is not to be made out or helped by an innuendo, 
(8 East, 427.) Does, then, the paper, in itself, clearly import 
that the plaintiff was the person intended ? No reader can 
fairly bring the words home to the plaintiff, individually. 

The doctrine as to the manner in which a libel is to be 
made out, is fully stated in the case of The King v. Home. 
{Cowp. 672.) 

[*219] *The court having as we contend, a right to judge from 

the face of the libel, as it is set forth in the pleadings, whether 
it is a libel of and concerning the plaintiff, the question arises, 
whether the judge, in this case, decided rightly. How can 
this libel be applied to the plaintiff, more than to any other 
leading federalist? Can the court know judicially what are 
the political principles of the plaintiff, or to what political party 
he belongs ? 

Again, it should appear that the plaintiff was a member of 
the legislature, at the time of the publication of the alleged 
libel. In fact, he was not a member of the legislature at that 
time, and so he could not be libeled as such. 

On general principles, this action cannot be maintained. 
If the present plaintiff can recover against the defendant, then 
every leading federalist, and every friend of Governor Lewis, 
who was a member of the legislature, may have an action 
against him, and he be thus overwhelmed with a thousand 
suits. 

In the case of a nuisance, an individual cannot have his 
action, without showing special damage. The proper remedy 
is by indictment, where special damage cannot be proved. 
This distinction will apply to the cases which have been cited 
to show that the present action is maintainable, for they were 
all cases on indictments, 

Shepherd, in reply, observed, that if the court are to decide 
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who is the person meant in the libel, it would be useless to NEW-YORK 
insert any averment or innuendo, bs to that fact in the decla- °^* 
ration. It is said that the declaration is defective, in not stating 
the fact that the plaintiff was a leading federaUst, and the per- 
son intended ; and yet it is argued, that if the fact had been 
averred, the jury could not decide on the truth of the aver- 
ment. If the doctrine contended for by the defendant's coun- 
sel is to prevail, *the trial by jury in cases of libels would be 
virtually abolished, for the truth of every innuendo and aver- 
ment would be decided by the court It is not necessary that 
the person intended to be libeled, should be named in the 
publication ; he may be described by certain characteristic or 
peculiar marks ; and the court are to make the application. 
It is understood to be the constant practice at nisiprius, in 
suits for libels, to call witnesses to say whether, from perusing 
the paper, they believed the plaintiff to be the person intended. 
The propriety of such testimony has never before been ques- 
tioned. 



Van Ness, J. The decision of the questions arising in this 
case, will be greatly faciUtated by first defining the meaning 
and office of an averment, a colloquium and an innuendo. The 
use in pleading of an averment, is to ascertain that to the court, 
which is generally or doubtfully expressed ; so that the court 
may not be perplexed of whom, or of what, it ought to be un- 
derstood ; and to add matter to the plea to make doubtful 
things clear. (System of Pleading, 121.) A colloquium 
serves to show that the words were spoken in reference to the 
matter of the averment. An innuendo is explanatory of the 
subject matter sufficiently expressed before ; and it is explana- 
tory of such matter only ; for it cannot extend the sense of the 
words beyond their own meaning, unless something is put 
upon the record for it to explain, (a) This may be illustrated 
by Barham*s case. (4 CoJce^s Rep. 20.) Barham brought an 
action for the defendant's saying of him, ^^ Barham burnt my 
barn," {innuendo) "a barn with corn." The action was held 
not to lie ; because burning a barn, unless it had corn in it, 
was not felony. " But if, in the introduction, it had been 
averred that the defendant had burnt a barn full of corn, and 
that, in a discourse about that barn, the defendant had spoken 
the *words charged in the declaration, an innuendo of its being 
the barn full of corn would have been good ; for by coupling 
the innuendo in the libel, with the introductory averment, it 
would have been complete." {De Grey, Ch. J., in Rex v. 
Home, Cowp. 184.) Here the extrinsic fact that the defend- 
ant had a barn full of corn, is the averment. The allegation 



[*221] 



I (a) See MiUigan v. Thorn, 6 Wend. Rep. 412. and the cases there cited. 
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NEW- YORK, that the words were uttered in a conversation in reference to 
^^' ^ ' that barn, is the colloquium ; and the explanation given to the 
words thus spoken, is the innuerido, (See also HawJces v. 
HawJcey, 8 Easty 427.) The application of these principles to 
the present case will be seen in the sequel. 

The averment of extrinsic matter, in this declaration, was 
for the purpose of showing that the libiel was pubhshed, as it 
is expressly alleged to have been, ^' of and concerning the plain^ 
tiff,^^ And whether it was so published or not, is a question 
of fact, which it is the province of the jury, and not qf the 
court, to decide. 

This has been so held in a great number of instances ; andis 
so reasonable and just a rule, that it cannot fail of receiving 
universal assent. Were the law not sp, the jury, in case of 
hbels, would be nothing, and the court every thing. In England, 
until lately, the court assumed the exclusive right to determine 
whether the writing charged was or was not libellous. If the 
meaning and application of the libel is also to be det^mined 
by the court, it would be going one step further ; and nothing 
would remain for the jury but the single, and the rarely dis- 
puted, fact of publication. 

In the very liicid opinion, delivered by Lord Ch. J. De Grey, 
in the House of Lords, (in the case of The fCing v. Horne^) 
which contains a complete analysis of the law on this subject, 
he observes, that "it may happen that a writing may be so 
expressed, and in such clear and unambiguous words, as that it 
may amount of itself to a libel. In such a case, the court wants 
no circumstances *to make it clearer than it is of itself. But if 
the terms of the writing are general, ironical, or spoken by way 
of allusion or reference, although every man who reads such a 
writing may put the same construction upon it, it is by under- 
standing something not expressed in direct words, and it being 
a msLtter of crinie, and the party liable to be punished for it, 
there wants something more. It ought to receive a judicial 
sense, whether the application is just ; and the fact or the na- 
ture of the fact on which that depends, is to be determined by a 
iury,^^ In the case of Tlie King v. Andrews, (9 St, Tr. 679.) 
which was one of the many prosecutions that followed the re- 
bellion in 1745, (when it is presumed the judges of the English 
courts did not relax in asserting the rights which constitution- 
ally appertained to their offices,) the prisoner was indicted for 
publishing a treasonable libel, in vindicating the rights of th^ 
pretender to the British throne. An objection was made, that 
it was not. shown with sufficient certainty, that the pretender 
was meant to be designated by the words " The Chevalier." as 
he was called in the libel. Lord Ch. J. King, in his charge to 
the jury, commenting on this objection, observes, " The case 
here is a positive charge that the book the prisoner wrote re- 
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lates to the pretended prince of Wales; and the matter of fact NEW-YOBK, 
you are to try is whether it is so or no,'' In another part of his v^,JJ^)llJ^S^ 
charge he says, " that the matter of fact you are to consider," yajj v»ch- 
<fec. To the same effect: are many other cases in the books. ''^^ 
{Roberts V. Campden, 9 Ea^t, 93. and the cases there cited. Hopsiirt. 
Oldham V. Peake, 2 Wm. Bl Rep. 959.) 

I do not, however, mean to deny that cases exist, in which 
the words in themselves were held to be so vague and uncer* 
tain, as that it could not bo intended they were spoken of 
any person ; and where, for that reason, they could not be 
made actionable by an averment. I agree, too, that the court, 
and not the jury, are to judge whether *such uncertc^nty exists [ * 223 ] 
in the case now under consideration. Siich, for example, are 
the cases of Leawkner v. Godnain, (3 Buht. 249.) and Johnes 
V. Dovers, {Cro. Eliz, 496.) There are other cases again in 
which, as in the case now under consideration, the words in 
themselves amount to a libellous charge upon some particular 
person, but where that person is so ambiguously described, as 
that, without the aid of extrinsic facts, his identity cannot be 
ascertained ; but where, by the introduction of proper averments, 
and a colloquium^ the words may, notwithstanding, be rendered 
sufBciently certain to maintain an action. Such is the case of 

Baker v. , {Bulst. 72.) JViseman v. Wiseman, (Cro, Jac, 

107.) The case of Roberts v. Campden also recognizes the 
same doctrine. The certainty in the latter kind of cases is 
arrived at, by taking into consideration, both the extrinsic facts 
stated in the averments, and coUoquiura, and the whole of the 
libel, all of which must be submitted to the jury, under the di- 
rection and charge of the judge, as in other cases. The evi- 
dence may sometimes be so inconclusive as not to entitle the 
plaintiff to carry the cause to the jury, and in that event it 
would be the duty of the judge to order a nonsuit. With these 
exceptions and qualifications, the application or allusions in a 
libel are questions of fact, and the decision belongs exclusively 
to the jury. 

This brings me to the consideration of the true question in 
this cause, viz. Was there sufficient evidence in this case to war- 
rant the jury to find that the plaintiff was intended to be charged 
as being one of the parties to the corrupt agreement stated in 
the libel ? If this should be decided against the plaintiff, a new 
tr/.al would be useless ; for notwithstanding it is the right of the 
jury to determine this fact, yet if, in the opinion of this court, 
they would not be authorized, by the evidence, to find for the 
plaintiff, we should set the verdict aside ^ *Before I proceed [ * 224 ] 
to consider this question, it is necessary to state certain rules 
of law, which are to govern in the determination of it. In the 
case of The King v. Horne, already often adverted to, it is laid 
down, " that as the crime of a libel consists in conveying and 
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NEW-YORK, impressing injurious reflections upon the minds of the subject , 
^^J^]!;^,,,^ if the writing be so understood by all who read it, the injury u 
Van Vech- done by the publication of these injurious reflections, before the 
'■"^ matter comes to the jury and the court. And if courts of jus- 
Hopxivs. tice are bound by law to study by any one possible or suppos- 
able case or sense, in which the words used might be innocent, 
such a singularity of understanding might screen an offender, but 
it would not recall the words, or remedy the injury. It would 
be strange to say, and more so to give out, as the law of the 
land, that a man should be allowed to defame in one sense, and 
defend himself by another." (X>c Grey, Ch. J.) In the same 
case, Lord Mansfield lays down the same rule. (See also, as 
to this point. Lord King*s charge to the jury, in The King v. 
Andrews; and Woolnoth v. Meadowes, 5 East, 463.) With 
these rules for our guide, let us consider the facts stated in the 
libel, and the proof given at the trial. The plaintiff", it was prov- 
ed, was a member of the legislature. The libel states that when 
Lansing, in the plaintiff^'s ofllice, made several severe remarks 
on the political character of Governor Lewis, the plaintiff* told 
him, by way of caution, " These severe remarks which you have 
made won't do, for we have agreed to support him at the en- 
suing election." The obvious import of the word we, as here 
used, taken into connection with what precedes, and follows it. 
and as it would be understood by all the world, is that the 
plaintiff* was one of those who had agreed to support Governor 
Lewis, Immediately after the plaintiff* had communicated to 
Mr. Lansing the existence of this agreement, he is represented 
[ • 225 ] to have produced the *written articles of the coalition, subscrib- 
ed by 15 or 20 persons, principally quid and federal members 
of the legislature, (a description which may embrace the plain- 
tiff*,) which he submitted to Lansing^s perusal. For what pur- 
pose ? Most clearly, I think, as containing the evidence of the 
agreement previously spoken of, and to which the plaintiflT 
avowed himself to be a party. But the libel does not stop here. 
The plaintiff* is said to have produced the written agreement ; 
and hence it appears, that he was intrusted with the custody 
of it. Does not this fact, connected with the other circum- 
stances, lead the mind irresistibly to conclude, that he was in- 
^ tended to be charged as being a party to it ? Upon this brief 

statement of the facts, I think the defendant's intention is so 
palpably clear and certain, as to preclude the possibility of a 
difference of opinion respecting it. Indeed, it strikes me that 
there is not even the appearance of an attempt to disguise it ; 
and such, I presume, would and ought to have been the con- 
clusion of the jury, if the case had been left to them, as, ac- 
cording to my view of the law, it ought to have been. Upon 
this ground, I am of opinion, that there ought to be a new 
trial. 
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There is another point in the case, upon which, in the view NEW-yorr, 
I h^ve taken of the subject, it would not be necessary for me vj]!^!^;,^^^^^ 
to express an opinion. As it may, however, embarrass the par- van Vech- 
ties, on a future trial, (if there should be any,) it may as well ''^^ 
be disposed of. I allude to the exclusion by the judge, of the 
testimony of the witness who was called to say, that from 
reading the libel, he applied it to the plaintifF. This evidence 
was properly overruled. The intention of the defendant 
is not the subject of proof, by witnesses, in the way here 
attempted. It is the mere opinion of the witness, which 
cannot, and ought not, to have any influence upon the verdict. 
I consider the evidence as inadmissible, because it goes to 
*prove the correctness of an innuendo. This kind of evidence, 
I know, has frequently, though I think erroneously, been ad- 
mitted at nisi prius. From what has been said before, of the 
nature and use of an innuendo^ technically so called, it is clear 
that it cannot be the subject of proof by witnesses : Not so of 
an averment and colloquium^ which introduce into the pleading 
extrinsic matter, which is the proper subject of proof. This is 
fully stated by Mr. Pollexfen, who was afterwards chief justice 
of the Common Pleas, in his able argument in RosewelVs case. 
(3 SL Tr. 1058, 1059.) "I never knew," says he, "an innu- 
endo offered to be proved ;" and his doctrine was admitted 
both by the court, and by the attorney general, in his reply. 

My opinion, therefore, is, that the nonsuit should be set aside, 
and a new trial be awarded. 



[*226. 



Kent, Ch. J., Thompson, J., and Yates, J., were of the 
same opinion. 

# 

Spencer, J. My brethren think that I erred, at the circuit, 
in nonsuiting the plaintiff; and that it should have been sub- 
mitted to the jury to determine, whether, from the whole mat- 
ter contained in the libel, the plaintiff was charged with being 
one of the persons who had subscribed the articles of coalition. 
If the libel warrants the idea, that the plaintiff was charged 
with subscribing the articles of coalition, then, undoubtedly, 
instead of nonsuiting the plaintiff, the jury should have been 
charged to find a verdict for him. 

The rejection of the witness called at the trial, to give a 
construction to the libel, unaided by any circumstances within 
the knowledge of the witness, except what he obtained from 
reading the libel, my brethren think correct ; and indeed it 
seems to me, that to permit a witness to be heard on the con- 
struction of a paper, and to give his *opinion, in aid of the 
court and jury, is against every principle of law. It would be 
giving up the prerogative of the court, and this, too, most unne- 
cessarily. The legal effect of every paper produced in evidence, 
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N£W-YORK, is matter for the decision of the court ; and why it is not 

y^^^^^^^^^^m^ equally so upon a libel, when its construction and import come 

Van Vxch- in question, I am at a loss for a reason. 

''^^ It would appear to me to follow, as a necessary consequence, 

Hopxiirs. if the rejection of the witness coming to construe the libet 
was correct, that then, the construction appertained to the 
court, as matter of law. Let toe not be understood to say, 
that it is the business of the court, in all cases of libels, con- 
clusively to give that construction; for whenever there are 
matters of fact, arising from the innuendoes y which become con- 
tested, then it is peculiarly within the province of the jury to 
pass on those facts. In the present case, there were no such 
facts ; for the only matters of fact proved, dehors the libel, 
were, that the plaintiff, at the time when the defendant charges 
in the libel to have seen the corrupt agreement at the 
plaintiff's office, as well as at the pul^lication of the libel, was 
recorder of the city of Albany, and at the former period, was 
also a member of the assembly of this state, and that the plain-" 
tiff was the only person of the nameof-46raA(im Vnn Vechten^ 
resident in the city of Albany , and that he kept an office there. 
These facts were not ascertained, and what, then, were the jury 
to decide ? Whether from the terms of the Hbel, upon a fair 
and just construction of its several parts, the plaintiff was 
implicated as one of the subscribers to the articles of coalition ; 
and on what did this depend ? Most undoubtedly upon the 
libel itself. In every view in which I can consider the case, 
it appears to me, that it became a question for the court to 
decide, what was the legal import of the libel, and whether 
the plaintiff was implicated as one of the subscribers to the 
corrupt agreement. 

I * 228 j *What would have been the defendant's situation, had the 

construction of the libel been submitted to the jury, and had 
they found for the plaintiff? There are innuendoes m this dec* 
laration, not proved upon the trial, which might possibly have 
produced a motion in arrest of judgment. I mean the innuendo 
m which the plaintiff avers that himself and several other 
leading federalists were meant and intended. 

The principles in relation to actions for defamatory words, 
as well as upon libels, are well settled ; that the person slan- 
dered or libeled must be certain, and that if words are uncer- 
tain, and do not designate any particular person, no averment 
shall make them actionable; {Rolt Abr. 81. 1. 25. 79.) and 
that where words are ambiguous and equivocal, and require 
explanation, by reference to some extrinsic matter, to make 
them actionable, it must not only be predicated that such mat- 
ter existed, but also that the words were spoken of and con- 
cerning that matter. (8 East, 431. Cowp. 648.) If a person 
should say of three witnesses, one of you is perjured, none of 
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them shall have an action. {Roll Abr. 81. I 25.) So in the NBW-VcmK 
femiliar ca$e, where a person was charged with burning a barn, ^J]|2iJ!^ 
innuendo, a barn full of corn, the innuendo was held to be vav Vech- 
irrelevant, and ihcapable of enlarging the words which were ''^^ 
uncertain. Having premised thus much, I proceed to consider Hopkivj». 
Ihe libel. It is supposed the plaintiff's alleged reply to Mr. 
honsing, after rebuking him for his remarks on Governor 
Liewis, " for we have agreed to support him at the ensuing 
election," and the alleged production of the instrument, con- 
taining articles of coalition, the first of which was an engage- 
ment by several leading federal men, whose names were thereto 
subscribed, to support, with all their strength and influence, 
the next election of Governor Lewis, in consideration of which 
the friends of Governor Lewis, whose names were thereto 
subscribed, should exert all their power *and influence to cause [ * 229 
the election of S, Van Rensselaer, in the gubernatorial election 
of 1810, taken together, import that by the said several leading 
federal men, whose names were subscribed to the articles, the 
plaintifi*was meant and intended, and is fairly designated. 

Under the circumstances, as stated in the libel, what is the 
inaport of the expressions imputed to the plaintiff*, *' for we have 
agreed to support him at the ensuing election ?" It must be 
remembered, that this was urged by the plaintiff as a reason, 
according to the libel, why Mr, Lansing shotkld not persevere 
in his remarks and animadversions upon the political charac- 
ter of Governor Lewis, And then the inquiry arises, in what 
sense the plaintiff must have spoken, as he is alleged to have 
done to Mr. Lansing ; whether in his individual capacity, or 
as one of a political sect, with whom Mr. Lansing was asso- 
ciated. It appears to me, indubitably, that the expressions, 
upon the most natural construction, import that the political 
party, to which both the plaintiff and Mr. Lansing belonged, 
had agreed to support Governor Lewis, at the then ensuing 
election ; and not that the plaintiff*, and some others of the 
party, had individually agreed to support him. The supposed 
production of the instrument by the plaintiff, to verify his 
allegation, that that agreement had been made, does not ne- 
cessarily implicate the plaintiff, if my construction is right, that 
the terms he is supposed to have made use of, point to the 
political party to which he, Mr. Lansing, belonged ; for if sev- 
eral leading federal men had made that agreement, the plain- 
tiflTs position, " for we have agreed to support him at the ensu- 
ing election," was as well maintained, as though the plaintiff 
himself had subscribed the paper. 

The libel is considered as implicating the plaintiff as one of 
the subscribers to the corrupt agreement, by force of the ex- 
pressions, that it was an agreement by several leading federal 
men, whose names were thereto subscribed. *Now there is'no [ * 230 ] 
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NEW-YORK, proof in the case, to what political party the plaintiff belonged 
Nov. 1809. Qj. ^jjg^^ jjg ^^g ^ leading federal man ; so that for aught that 

appears, the plaintiff is not of the description of those who are 
alleged to have subscribed the agreement. The declaration, 
indeed, contains the averment, that by the several leading.fed- 
eral men, mentioned in the libel, the plaintiff and several other 
leading federalists were meant and intended. Whether the 
manner in which this is introduced into the declaration, being 
there inserted as an innuendo, and not as a prefatory fact, would 
have entitled the plaintiff to give evidence that he was a 
leading federalist, I need not now examine, because no such 
evidence was offered or overruled. To set aside the nonsuit, 
on the ground that the cause should^ have been submitted to 
the jury, upon the evidence offered, is not only saying that it 
does not appertain to the court to construe papers given in evi- 
dence, and to decide on their import and effect, when^ there 
are no extraneous facts in controversy. ; but it is also saying, 
that the expressions supposed to have been used by the plain- 
tiff, " for we have agreed to support him at the ensuing elec- 
tion," imply not only that the plaintiff subscribed the articles 
of coalition, but that he was a leading federal man. These 
inferences appear to me unnatural and unwarranted by the 
expressions. 1 therefore remain of the opinion, that the non- 
suit was properly directed. 
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NEW-YORK, 

Nov. 1809. 

Yamduzeh 

*Vanduzen against Weller. weller. 

FISKy for the defendant, moved to set aside the default for ^^^^^y'^ ^JJ 
want of a plea entered in this cause, and all the subsequent the*"court of 
proceedings, for irregularity. Common Pleas 

The suit was originally commenced in the Court of Common by habeas cor- 
Pleas of Orange county, and was removed into this court, by ^» ^® P^**?" 
a habeas corpus, returnable at the last August term. On the ordinary cases, 
7th Augusiy a copy of the declaration in the cause, in this «"^' *."^® *® 
court, with a notice of a rule to plead, was served on the Lun, and eIVct 
defendant's attorney. After the expiration of forty days from ^^1f*?®f^ 
the service of the notice, the plaintiff's attorney filed common ant, according 
bail, accordin£[ to the statute, and entered a default for want i° ^® statute 5 

r 1 but must enter 

Ot a plea. a rule for the 

appeajrance ot 

FisJc contended, that by the 10th rule of April term, 1796, this court, or 
the defendant's attorney ought to have been served with notice ^***'*^'**?'*JjJ5 
of a rule to appear in 20 days, or that a procedendo issue ; and if an appear^ 
if he had not then appeared and put in bail, a procedendo ^^^^^^^^ 
might have been awarded. In cases where causes are removed days, take out 
by habeas corpus to this court, there is no other mode of pro- ^procedendo. 
ceeding ; and the plaintiff's attorney cannot file common bail 
for the defendant, according to the statute. 

Ross, contra. 

Per Curiam, The rule of practide is explicit. On the 
return. of the habeas corpus, the plaintiffs attorney must enter 
a rule for the appearance of the defendant in twenty days, or 
that a procedendo issue, and serve a *notice of the rule on the [ * 232 J 
defendant, or his attorney. He cannot proceed, as if the suit 
was originally commenced in this court, and file bail for the 
defendant, according to the statute. 

Rule granted. 
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NEW-yORK; 
Nov. 1809. 

MOBRXLL 

WAoJinER. HoFFMArf against Duel. 

In notices of HOFFMAN f for the. defendant, moved to set aside the 
^^^ one Say is d^^^ult entered in this cause, and all subsequent proceedings, 
ijM^iusjve and on the ground of irregularity. 

sive^ so' M^ "o The declaration in this, cause, with a notice of the rule to 
g»ve J|>e party plead, was scrvcd on the defendant's attorney, the^r*^ day of 
oi\iays."(a7 ^ September, and the default was entered on the 21 st September. 

He contended, that by the fourth rule of April term, 1796, 

the defendant was entitled to twenty days, exclusive of the 

day on which the notice of the rule to plead is served, within 

which to file his plea ; and that the default could not be entered 

■ UDtil the 22d September. 



BradJccit, contra. 

Per Curiam, The established rule of construction, in all 
cases of this kind, is, that one day is inclusive and the other 
exclusive. If you inolude the 1st day of September, then the 
defendant had all .the ttoenty-ftrst day in which to plead. 
Take your rule, with costs. 

Rule grantod. 

(a) See Snyder v. Warretiy ex parte Dean^ 2 Cow. Rep. 618. 605. Gillespie t 
IVhite, 16 Johns. Rep. 117. Speidetl v. Fash, 1 Coto. Rep. 234. 



[ * 233 ] *MoRRELL against Waggoner. 

A writ made re- RIKER, for the defendant, moved to ^et aside the c<xma$ 

turnahle "be- j 7 7 • j • aL* 

fore US;" (fee. «» respondendum issued m this cause. 

is voidable wily, Jt was made returnable " before us, at," &c., to answer, &c., 
mendedf *" ^nd to '* a bill of the' plaintiff against the defendant for break- 
ing the close of the plaintiff, and taking and cutting the apple- 
trees of the plaintiff, to the value of 1,000 dollars, according to 
the statute in such case made and provided, then and there to 
be exhibited," &c. 

He objected, 1. That the return of the writ was not ac- 
cording to the statute, (24 sess. c. 75.) which directs all process 
to be made returnable " before our justices of our Supreme 
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Court of Judicature," &c., and was therefore void. 2. That by NEW YORK, 
the ac etiam clause, it appears to be an action on a statute, v^^|2I;J^^ 
and the title of the statute is not endorsed on the writ. Hopkihs 

V. 

Boyd, contra, insisted, that the writ was not void, but back. 
voidable merely, and asked leave to amend. He said, that the 
action was not founded on any statute, but was a common 
action of trespass quare clausum fregit. The words in the ac 
etiam clause, " according to the statute," &c., are inserted, 
merely to show that the plaintiff might hold the defendant 
to bail. 

Per Curiam. We have decided that such a writ is voidable 
only. The case of Drake v. Millar f^CjlemarCs Cases, 85.) 
was dontrary to the existing rules on the subject, and ought 
not to govern, unless in a case precisely similar, in every 
respect. (See ante, Williams v. Rogers, 166.) The plaintiff 
may amend, on payment of costs. 



*HoPKiNs aminst Menderback. [ * 234 ] 



•'o 



STRONG, for the defendant in error, moved, that the ^^;^J"^pof » 
certiorari in this cause, and the allowance thereof, be vacated mon pleas mav 
for irregularity. It appeared that the affidavit on which the ^fo^^p^'-i" 
allowance of the certiorari was granted, was made before a this conn in 

I'udge of the Court of Common Pleas of Oneida county, while *ny county- 
le was out of his county, to wit, in the county of Herkimer. 
He contended, that a judge of a court of common pleas could 
do no judicial act out of his county. He cited Jackson, cot 
dem. Pryckoff, v. Humphrey. (1 Johns. Rep, 498.) 

JBoy^Z, contra. 

Per Curiam. The judges of the courts of common plea? 
are, by statute, ex oficio commissioners for taking affidavits to 
be read in this court. They act, in these cases, as commis' 
gioners, and not as judges, and may, therefore, take affidavits 
in any county. 

Rule refused. 
Vol. V. 21 161 
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*FoLGER and another against Hoogland. 

^Before MBU EVEttTSONj for the defendant, moved to set aside the 
affainsra^her- attachment issued in this cause against Joseph C. Field, 
iff; the proceed- esquire, sheriff o( Dutckess county. 

m^ ve to be * '' 

entitled io the 

names of the Talbot, contra, objected, that the affidavit was erroneously 
£S^^*but"aaer entitled in the original suit. It should have been in the name 
the granting of of the sheriff, at the suit of the people. 

the attachment, ' . * * 

tiic proceedings 

mustbeentiUed p^j. Curiam. The rule is, that until the attachment is 

iheveopie. granted, the proceedings are entitled in the names of the 

parties in the civil suit ; but after the attachment has been 

granted, all the proceedings must be in the name of the people, 

(3 Term Rep. 133. 7 Term Rep. 439. 528. 2 East, 182.) 



Dubois against Philips, Executor of Dubois. 

Special p\etia GROSVENOR, for the defendant, moved to set aside the 
b*"co^sei^in default entered in this cause for want of a plea, on the ground 
cases not pro- of irregularity. It appeared that the defendant had pleaded 
mfes* ^of^^this ^^^ assumpsit, and plene administravit, copies of which pleas, 
court, the prac- signed by the defendant's attorney, had been duly served on 
of nf b'u fol! the plaintiff's attorney. 

lowed. 

Emmet, contra, said, that the plea was a double plea, and 
[ * 236 ] was not signed by counsel, and therefore the plaintiff *was 
authorized to enter the default, according to the practice of 
the English Court of K, B. 

Grosvenor, iii reply, observed, that the plea of plene admin- 

1 1 Seiion, 316. istravit was tantamount to the general issue ;f and was not 

1 1 Seiion, (B.) therefore within the rule of the English practice ;{ but he 

'^' did not understand that such a rule had been established by 

this court. 

Per Curiam* In all cases not provided for by the rules of 
this court, we follow tlie practice of the Court of K. B. in 
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.... , 

England. ^Special pleas must be signed by counsel. Whei^ new-york. 
the attorney vvho signs the plea is also of the degree of coun- v,..^!;,^,-,^ 
sellori that, will he SMfficieiit; but he must sign a* counsel, as ThePEOPti 
well as attorney! If there be no addition to the i^^me, it is yijick 
enough; otherwise, if he only adds attorney to his nameVit < 

w^Ul not ^ Qonsider^d as signed by counsel. 



The People ggainsi Shaw. 

THE prisoner was indicted and convicted, at the last Oyer ^^^^s^ ^^ 
and Terminer, in the county of Orange, for forging an order CTwing words'; 
for the delivery of goods, as follows : g.^'- jf^^JJJ^ 

"Mr. Seward. Sir, let the bearer trade thirteen dollars, bearer trade is 
twenty-five cents, and you will much oblige yours, &c. August ^^^^^^ ^ 
16, 1809. Samuel Lay ton,' ' will ' obiip," 

Judgment being respited, the prisoner was now brought up ^*^*]^n ^ 
on a habeas corpus, and a motion was made in arrest of judg- order for the de 
ment, on the ground that this was not an order for the delivery JjJ^iJ^^ifgtat- 
of goods, within the statute. ate. (a) 

Per Curiam. This is an order for the delivery of goods 
within the statute. (24 sess. c. 54. 2 Rev. Stat. 673.) The 
terms of *it are sufficiently explicit and intelligible. (2 East's I 237'] 
P. C. 941. <^ 39. 2 Leach, 63.) 

The prisoner was sentenced to the state prison for five years. 

(a) See ITie People v. Farringtonf 14 Johns. Rep. 348. 



The People against Finch. 

THE prisoner was indicted, tried and convicted, at the last foib^?g^ ^■ 
Oyer and Terminer held in Orange county, for forging a note per: "Due Ja- 
for the payment of money, in the words following, to wit : doUaf oTsettic! 
** Due Jacob Finch^ 1 dollar on settlement this day, February ment this day/' 
7th, 1809. David Knight." ^u^fo?!: 

payment of money within the f tatute- 
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NEW-YORK, Judgment was respited, and the prisoner being brought up 
^^JJ^^^f^^ ^^ ^ AaSeaj corpus^ it was moved, in arrest of judgment, that 
The PsopLs the forged paper was not a note for the payment of moneys 
-, ^- within the statute. 

Finch. 

Per Curiam. This is a note for the payment of money 
within the statute. A similar question arose in the case of 
Matthew Mackey, before this court, in Aug%ut term, 1806. 
He was convicted for forging a paper, in the following words : 
^^ Due from Benjamin Sands to Matthew Mackey^ the sum of 
one pound, on the first day of the month called Aprils 1801. 
Benjamin Sands,^^ And the court decided, that it was a note 
within the statute. 

Judgment, that the prisoner be imprisoned in the state prison 
for five years. 



END OF NOyElCBXB TJOIM. 
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Warren against Lynch. 



THIS was an action of assumpsit brought by the plaintiff, foju,^^^! 
as the first endorsee of a promissory note, against the defend- of money, exe- 
ant, as maker. The note was as follows: '' Petersburgh, ^^^^^^Z 
{Virginia,) Ai^ust 27, 1807. Four months after date, I wi in New- 
promise to pay Hopkins Robertson, or order, the sum of seven ^h' by ^e 
hundred and nineteen dollars, 12 1-2 cents, witness my hand manner of its 
and seal. Payable in JVeur-Forfc. SSfty'S: 

THOMAS LYNCH. (l.s.)" i^^otvJgin- 

^ ' ia as a sealed 

instrument, was, 

The flourish, and initials L. S. at the end of the maker's » a suit here, 
name, constituted what was called his seal. The defendant cmed** ^ ^he 
pleaded non assumpsit, with notice of special matter to be laws of this 
given in evidence at the trial. J^'^'n^^ti^*!! 

^In a conversation between the plaintiff and defendant, at [* 240 ] 
the ofBce of the plaintiffs attorney, before any suit was com- nj>te, or sim- 
rnenced, the defendant admitted the execution of the note, but ^*scrawi"'wfth 
said he did not consider himself answerable, bavins paid the ^ P«°; o^. L. 

, 7 o r S. at the end of 

the name is not a 




— ^j , ^ , — ^^ ^« „„»^ »^ ^ who 

Dad advanced money for A., it was held that D., not being privy to any fraud in A., could not be a^tcd 
by it, and might recover the note, as a bona Jide endorsee with considenUlon.(a) 

(a) Van Bctntwood v. Sanfcrd, 12 Jofuu, Rep, 197. 
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amount to Mason and Smedes, of New-York, under certain 
proceedings against him rn Virginia, On its being suggested 
that some difficulty might arise in declaring on the note, as 
it purported to be sealed, and a suit was in contemplation, the 
defendant signed a written agreement, dated 15th April, 1808, 
entitled in the cause, declaring that the note upon which the 
suit was brought, though it purported to be sealed, had, in fact, 
no wafer or wax thereto, and was to be considered as a com- 
mon promissory note, and that all objections as to form were 
to be waived. 

It was admitted by the plaintiff's counsel, that by the laws 
of Virginia, a note executed in the manner this was, had all 
the efficacy of an instrument sealed with a wafer or wax. 

The judge, at the trial, was of opinion, on this evidence, 
that the note was to be considered as a negotiable promissory 
note, and the plaintiff as an innocent holder, for a valuabte 
consideration. 

To prove that the defendant had paid the amount of the 
note to Mason and Smedes, of New- York, and to impeach the 
title of the plaintiff, the following evidence, though objected 
to by the plaintiff, was admitted by the judge. 

1. An exemplification of a statute of the state of Virginia, 
authorizing the creditors of absent debtors to attach the effects 
and credits of such absent debtor in the hands of the debtors 
of such absent . debtor. 

2. An exemplification of the record of the proceedings in the 
Court of Chancery of the slate of Virginia, under the said stat- 
ute, by which it appeared that Mason and Smedes, merchants 
of the city of New-XprkAn September, 1807, instituted ti suit 
agaitist the defendant, * Hopkins Robertson, and William Rose, 
in order to attach the sum due on the said instrument, for the 
pfiyment of a debt due from William Rose to Mason avid 
Smedes ; arid it further appeared that Rose had been insolvent, 
and while insolvent, went to Virginia ; and under a represent- 
ation that he had transferred all his claims against Lynch to 
Hopkins Robertson, and that he was authorized by Robertson 
to settle the said claim' with Lynch, prevailed on him to exe- 
cute the instrument above-mentioned : and that on the belief 
that this was a scheme adopted to prevent the creditors of Rose 
from attaching the said claim against Lynch, for the payment 
of the debts of Rose, and that it was fraudulent, the court in 
Virginia decreed that Lynch, the defendant in the suit, should, 
after deducting the costs of suit, pay over to Mason and SmedcSy 
the balance of the sum diie on the said instnlrtient, under their 
indemnification against the same, which was accordingly done. 
The decree was made in January, 1808, and was taken pro 
confessq agiinst Rose and Robertson^ in consequence of theu 
not appearing. 
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It WIS also proved that thfe plaintiff had been employed by 
Rose to settle his debts with his creditors, and that he had 
settled some of them, and procured some of the creditors to 
sign a petition of Rose to be discharged under the insolvent 
act ; that an attachment was issued against Rose in Virginia, 
in the summer of 1807, and that early in August, 1807, the 
plaintiff settled several claims of the creditors of Rose, by 
giving his own notes to the amount of 400 dollard and upwards, 
and the attachment was dismissed. These transactions were 
previous to the giving of the instrument in question. 
• The defendant offered Hopkins Robertson, as a witness to 
prove tbat.he had given no consideration to Lynch for tlie note, 
and that he had endorsed it to the plaintiff without consider- 
ation, and that t|ie representation made by Rose to Lynch to 
induce him to execute the instrun^ent was false. The judge 
rejected the testimony of the *witness, as to the consideration 
of the note, on the, ground of his being an endorser, and so 
far incompetent; but permitted him to testify as to the truth 
of the representation by Rose to Lynch, The witness stated 
that he had no knowledge of Lynch ; that the claim of Rose 
had not been transferred to him ; that Rose brought him the 
instrument in question ; that he put his name on the back to 
give it negotiability, and returned it to Rose, 

On this evidence, the judge was of opinion that the plaintiff 
was entitled to recover ; and, under his direction, the jury found 
a verdict for the plaintiff, for the amount of the note, with 
m teres t. 



ALBANY, 
Feb. 1810. 

Warrxh 

V. 

Lynch. 
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Baldwin, for the defendant. 1. The agreement made by 
Lynch, the defendant, ought not to be held valid, so as to pro 
duce the effect given to it by the judge. Mason and Srnedes 
are the real owners of the note, and their rights ought to be 
protected equally with those of an assignee. The effect of 
this paper is to defeat the rights of Mason and Srnedes, by 
destroying the defence set up in the cause in Virginia, and, 
by obliging the defendant to pay the money a second time, to 
render Mason and Srnedes liable on the bond of indemnity 
given by them. The defendant must have signed the paper 
through ignorance or fraud, either of which ought to be suffi- 
cient to invalidate it. 

2. But admitting the agreement to be unobjectionable, it 
cannot have the effect to render a sealed instrument a negoti- 
able note. If it is a specialty, it must be declared on as such ; 
and the legal objection is valid, notwithstanding the agreement. 
A sealed instrument cannot be given in evidence to support a 
count on a simple contract. 

The initials L. S. with a flourish, at the end of the name, 
by the laws of Virginia must be considered as a seal. (Wash, 

. i67 
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Rep» 42. 2 Caines, 362.) The instrument having been made 
there, it ought *to be governed by the laws of that state. 
The law of the place where the contract is made, is to gov- 
ern as to the nature, construction and effect of it ; but the 
mode of enforcing the payment or execution of the con- 
tract is regulated by the law of the place where the suit is 
brought. 

3. Robertson ought to have been admitted to prove that the 
defendant received no consideration for the note, and that the 
same was endorsed without consideration. The rule which 
excludes endorsers, or persons whose names appear on negotia- 
ble paper, from being witnesses to invalidate such paper, does 
not apply to the present case. 

T. L, Ogden, contra. 1. There is no ground for any impu- 
tation of fraud in the conduct of the plaintiff. He is a holder 
of the note for a valuable consideration. The arrangement 
by which it was made payable in New-York was bona fide and 
proper. The. plaintiff has more equity on his side than Mason 
and Smedes, and having also the legal right, he ought to prevail. 

The note, on the face of it, being made piayable in iVew- 
Yorky is to be governed by the laws of New- York. ( Thomp- 
son V. Ketcham, 4 Johns, Rep. 285.) It has every form and 
quality of a common negotiable promissory note. The let- 
ters L. S. added to the name of the maker, cannot destroy 
that negotiability, or make it a sealed instrument. The case 
of Meredith v. Hinsdale (2 Caines, 362.) went no farther 
than to give effect to an instrument made in Pennsylvania, and 
to be executed there, according to the laws of that state. In 
Virginia there is a statute declaring the mark of L. S. at the 
end of the name to be a seal ; and in Pennsylvania, long 
usage and the decisions of their courts have made the same 
law. But in this state there is no such statute or usage. 

2. The agreement entered into by the defendant in regard 
to the note was voluntary. Ignorance is not pretended ; and 
if there be any fraud in the defendant, he cannot take advan- 
tage of it. If this agreement is valid, *it puts an end to the 
question ; and the instrument must be taken to be a common 
promissory note. 

3. If the paper in question is to be considered as a negotia- 
ble note, the evidence of Robertson was properly rejected ; 
but, in fact, it did go to the jury. The possession of the note 
is prima facie evidence that the plaintiff came fairly by it, and 
for a valuable consideration. Again, the plaintiff had advanced 
money for Rose, and this iVas a sufficient consideration for the 
note taken from the defendant. 



Baldwin, in reply, observed, that there was sufficie^ t evidence 
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to show that the plaintiff and defendant had colluded together 
to defraud Mason and Smedes; and that the note was drawn 
in tlie manner in which it appears, in order to defeat the .oper- 
ation of the attachment in Virginia ; and that such a fraud 
ought not to be countenanced, nor the parties suffered to 
profit by it in this suit. 

Kent, Ch. J., delivered the opinion of the court. The two 
questions made upon this case are, 1. What is the legal im- 
port of the instrument upon which the suit is brought ? and, 
2. Was the evidence sufGcient to entitle the plaintiff to 
recover ? 

1. The note was given in Virginia, and bj' the laws of that 
state it was a sealed instrument or deed. But it was made 
payable in New- York, and according to a well settled rule, it is 
to be tested and governed by the law of this state. (4 Johns. 
Rep, 285.) Independent, then, of the written agreement of the 
parties, (and on the operation of which some doubt might 
possibly arise,) this paper must be taken to be a promissory 
note, without seal, as contradistinguished from a specialty. 
We have never adopted the usage prevailing in Virginia and 
in some other states, of substituting a scrawl for a seal ; and 
what was said. by Mr* Justice LivingstonAn the case of *Mere- 
dith V. Hinsdale, (2 Caines, 362.) in favor of such a substi- 
tute, was his own opinion, and not that of the court. A seal, 
according to Lord Coke, (3 Inst, 169.) is wax with an im- 
pression. Sigillum est cera impressa, quia cera sine im- 
pressione non est sigillum, A scrawl with a pen is not a seal, 
and deserves no notice. The law has not, indeed, declared of 
what precise materials the wax shall consist ; and whether it be 
a wafer or any other paste or matter sufficiently tenacious to 
adhere and receive an impression, is perhaps not material. 
But the scrawl has no one property of a seal. Multum abludit 
imago. To adopt it as such would be at once to abolish the 
immemorial distinction between writings sealed and writings 
not sealed. Forms will frequently, and especially when they 
are consecrated by time and usage, become substance. The 
calling a paper a deed will not make it one, if it want the 
requisite formalities. " Notwithstanding," says PerZczm, (sect. 
]29.) " that words obligatory are written on parchment or paper, 
and the obligor delivereth the same as his deed, yet if it be 
not sealed, at the time of the delivery, it is but an escrowl, 
though the name of the obligor be subscribed." I am aware 
that ingenious criticism may be indulged at the expense of 
this and of many of our legal usages ; but we ought to require 
evidence of some positive and serious public inconvenience, 
before we, at one stroke, annihilate so well established and 

Vol. V. S2 169 
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venerable a practice a9 the use of seals in the authentication 
of deeds. The object in requiring seals, as I humbly presume, 
was misapprehended both by President Pendleton, and by Mr. 
Justice Livingston, It was not, as they seem to suppose, 
because the seal helped to designate the party who affixed it to 
his name. Isia ratio nullius pretii, (says Vinnius, in Inst, 2. 
10. 5.) nam et alieno annulo signare licet. Seals were never 
introduced or tolerated in any code of law, because of any 
family impression, or image, or initials which they might 
contain. One person might always use another's seal, both in 
the English and in the *Roman law. The policy of the rule 
consists in giving ceremony and solemnity to the execution of 
important instruments, by means of which the attention of the 
parties is more certainly and effectually fixed, and frauds less 
likely to be practised upon the unwary. President PendletoUy 
in the case of Jones and Temple v. Logwood, (1 Wash, Rep, 
42.) which was cited upon the argument, said that he did not 
know of any adjudged case that determines that a seal must 
necessarily be something impressed on wax ; and he seemed to 
think that there was nothing but Lord CoJce^s opinion to govern 
the question. He certainly could not have examined this 
point with his usual diligence. The ancient authorities are 
explicit, that a seal does, in legal contemplation, mean an 
impression upon wax. " It is not requisite,'* according to Per- 
kins, (sect. 134.) " that there be for every grantor who is 
named in the deed a several piece of wax, for one piece of wax 
may serve for all the grantors, if every one put his seal upon 
the same piece of wax." And Brooke, (tit. Faiis, 30. and 17.) 
uses the same language. In Light foot and Butler^ s case, 
which was in the Exchequer, 29 EUz. (2 Leon. 21.) the 
barons were equally explicit, as to the essence of a seal, though 
they did not all concur upon the point, as stated in Perkins, 
One of them said that twenty men may seal with one seal 
upon one piece of wax only, and that should serve for them 
all, if they all laid their hands upon the seal ; but the other 
two barons held that though they might all seal a deed with 
one seal, yet it must be upon several pieces of wax. Indeed 
this point, that the seal was an impression upon wax, seems to 
be necessarily assumed and taken for granted in several other 
passages which might be cited from Perkins and Brooke, and 
also in Mr. Selden^s Notes to Fortescue ; (Dc Laud, p. 72.) 
and the nature of a seal is no more a matter of doubt in the 
old English law, than it is that a deed must be written upon 
paper or parchment, and not upon wood or stone. Nor has 
the common law ever been altered in Westminster ^Hall, upon 
this subject ; for in the late case of Adam v. Keer, (1 Bos. 
and Puller, 360.) it was made a question whether a bond 
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excuted in Jamaica^ with a scrawl of the pen, according to 
ihe custom of that island , should operate as such in England, 
even upon the strength of that usage. 

The civil law understood the distinction and solemnity of 
seals as well as the common law of England, Testaments 
were required not only to be subscribed, but to be sealed by 
the witnesses. Subscriptione testium, ei ex editto pratoris, 
signacula tesieimeritis imponereiiiur. (^lAst 2. 10. 3.) The ilo- 
rnatis generdty uded a riiig, but the seal Was valid in' law, if 
made with oile's own ot- antothef's ring ; and, according to 
Heineccius, {Elements juris civilis secundum ord, Inst 497.) 
with any other instrument, which would make an impression, 
and this, he says, is the law to this day throughout Germany, 
And let m6 add, that we hiBive the highest and purest classical 
authority for Lord Cokeys defiiiition of a seal ; ^uid si in 
efusmodi ctrii ceiitmh sigilla ho0 arinulo itrtpressera 1 {^Citero, 
Academ, Ouast, Lucul, 4. 36.) 

2. The mstrument being a promissory negotiable note, the 
next point is, Whether the plaititiff did not show enough to 
entitle him to recover as a tt>7ia Jide endorsee for a valuable 
consideration. There were circumstances to induce an opinion, 
that as between the defendant and Rose, the note Wa& given 
for the purpose of placing the debt due from thfe defendant to 
Rose, out of the reach of the creditors of R&se, who was insol- 
vent. But there is no evidencfe to bring this fraud (if any 
th^re was) home to the knowledge of the plaintiff. He was 
the agent of Rose for the purpose of settlihg with his creditors, 
and just before the note was given, he was in advance upwards 
<tf 400 dollars for Ros^. The note was dtawn before the 
existence of the attachment of Mason and Smedes; and being 
a creditor of Rose to such an amount, I think *the plaintiff 
showed enough to rebut the presumption of his having taken 
the note without consideration ; and that upon both grounds 
the motion for a new trial ought to be denied. 

Rule refused. 
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dkknmok. Duryee against Dennis on. 

If an endorser THIS WES an action of ossumpstt, by the first endorsee of a 
basnoth»ireg^ promissory note against the first endorser. The note was 
uJar notice of dated the 7th July^ 1807, and made by Burton Hammondy 
by°£e^mdcer whereby he promised to pay the defendant or order, 909 
does, with a fill! doUars and 50 cents, twelve months after the date of the 

knowledge of . « 
the fact, make note, <fcc. 

a subsequent The declaration was in the usual form, and stated the pre- 
Ptb'^ waiver?/ scntmcnt of the note to the maker, and demand and refusal of 
noUce^lwi'*"! payment on the 10th July, 1808, and added, "of all which 
"umpf^^ii] Ife premises the said defendant, afterwards, to wit, on the same 
a^'amst him. (a) Jay and year last aforesaid, had notice.'' The defendant 

A new trial wil , •' , , -^ . . ' 

not he panted pleaaeci 71071 a$sumpstt, 

of newi^^°d?^ ^^^ cause was tried at the Mhany circuit in October y 1809, 

rove°rcd ^ evi^ before Mr. Justice Spencer, 

dcnce, which The notc was produced and proved at the trial. The attor- 

irocs onlv to 

impeach the ncy of the plaiutifi^ testified that the 10th Ju/y, 1808, being 
credit of a wit- ^^^ j^g^ j^y of graco, was Sundav, and that on Monday, the 

ness sworn at ■■■ if * . v' 

the trial, espe- Hth July, between 11 and 12 o'clock in the evening, payment 
ciaiiy when the ^as demanded of the maker, which was refused; and on 

witness has »•« 

since died, (b) Tuesday the 12th July, he called on the defendant and in- 
formed him of the non-payment by the maker, and that the 
plaintifi* looked to the defendant for payment. The defendant 
, was told, at the same time, that the demand of the maker and 
notice to him as endorser were irregular, as to time, but the 

[ * 249 ] ^'defendant agreed to consider the demand and notice as made 
in due time, and himself liable as endorser. Though the de- 
fendant was not precisely informed that he was not holden, 
yet he was given to understand that he was not responsible as 
endorser. 

A motion was made for a nonsuit, which was overruled) and 
the jury, under the direction of the judge, found a verdict for 
the plaintifi*. 

A motion was made to set aside the verdict and for a new 
trial, for the misdirection of the judge ; and also on the ground 
of newly discovered evidence. From the afiidavits, it appeared 
that the object of the newly discovered evidence, was to im- 
peach the credit of the testimony given by the principal witness 
of the plaintifi*, at the trial, who died in November last. 

(a) TrimhU v. TlwnUj 16 Johns, Rep, 15S, and the cases cited by Ch. Justice Bpinr' 
eery page 154. 
{b) Sargeia v. -^^ 6 Cmo, Rep, ISS, 123. 
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F0n Vechten, for the defendant, cited 5 Burr. 2672. 1 Term 
Bep. 712. Chitty on Bills, (2d ed.) 171, 172. 

Hrnrify contra, cited 3 Johns. Rep. 255. Sayer^ 27, 28. 2 
Salk. 653. 12 Mod. 584. 
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Kent, Ch. J., delivered the opinion of the court. We are 
of opinion that the testimony of Aikin, as given at the trial, 
was sufficient to support the verdict. The rule is now settled, 
that if an endorser has not had regular notice of non-payment 
by the drawer ; yet if, with knowledge of that fact, he makes a 
subsequent promise to pay, it is a waiver of the want of due 
notice, and assumpsit will lie. (2 Term Rep. 713. Stra. 1246. 
6 East, 16. Hopes v. Alder, note. 7 East, 231. 236. note. 
WhitaJcer v. Morris, E^. Di^ 58. Chitty, 102. Bayley on 
Bills, 78. Anson and Baily, BuUer^s JV. r. 276. Peake^s N. 
P. 202.) All this was made out by the testimony of Aikin, 
and the motion for a new trial is founded on affidavits which 
go to impeach the credit of his testimony. But this ought not 
to be permitted ; *and the case of Huish v. Shelden {Sayer, [ * 250 ] 
27.) is strongly to the point. That was a motion for a new 
trial, on an affidavit impeaching the testimony of a material 
witness, and the court denied the motion, and said, that it 
would be productive of the most dangerous consequences, if a 
verdict should be set aside, because a witness had ma,de a 
mistake in giving his evidence. The same attempt was before 
made in the time of Lord Holt, in the case of Ford v. Tilly, 
(2 Salk. 653.) and equally failed ; the court observing, that a 
new trial is not granted, because the defendant came not pre- 
pared. The cases in this court are to the same effect. In 
Bunn V. Hoyt, (3 Johns. Rep, 256.) the court said that a ver- 
dict is never set aside to give the party an opportunity of 
impeaching the credit of witnesses sworn at a former trial ; 
and the same doctrine was held in the case of Shumway v. 
Fowler, at the last August term.f There is the stronger- reason f 4 Johm. Rep. 
for the application of the rule in this case, as it appears that ^^* 
the witness alluded to is since dead, and therefore the opportu- 
nity for explaining his testimony is for ever lost. The case of 
Fahrilius v. Cock, (3 Burr. 1771.) was an extreme case, not to 
be governed by ordinary rules. The demand and recovery 
there, was for the enormous sum of 2,4007. sterling ; and the 
defendant, afterwards, discovered proof to detect the whole 
demand being founded in fiction, supported by perjury. That 
was a case of newly discovered testimony. Here the motion 
is founded wholly upon subsequent conversations with the 
witness, showing his testimony was not accurately given. It 
comes fully within the case in Sayer, and it does not appear 
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r « 25n /'^Clabk, qui toMy &c. against Pewey. 

In an action mix A MOTION was made in behalf of the plaintiff, to, set aside 
seruou o*? Uie ^^® eJifecutipD in this cjause, issued in favor of the. defendant, 
act for the pre- the taxation of costs, and the Judgment, so far as. it relates jto 

frauds"(iOsess^ <^o?J;S, with costs. to be paid by the defendant. 

c. 44.) no costs The lamd^avit Stated, that the suit was m dqbt on the 4t|i 

by%uhwpw'iy! s^tion of thc; act entitled, "An act for the jw^yention of 

' frauds," against the defendant, as party to a frai^ulent bargain 

, and conveyance of goods, and that the cause was tried at the 

last Cayi/^a circuit, and a verdict found: for the defendant; 

that on the 2d of Nov^nAer, the sheriff called on the plaintiff 

with a^. /a. for the costs,:bQing 40 dollars and 91 cents, which 

was tested of August term. > Notice of the present motion was 

given- for! the last t^rm. 

Per iCuriam. Costs were not recoverable by the defendant 
in thig oa?e. Our statute,, for reducing the Igws concerning 
costs into one statuteyd/^chixesy that nothing in the statute con- 
tained, shall extend totany popular action, nor to any action to 
be .pros^cut^d by any per¥on in behalf of kimseff and the people^ 
mfon any. general iStatute, (.Laws^ 24 aess. c. 170. <^ 19. 8 Rev, 
Stat 619^ The. statute of Gloucester y and the statute of 4 
Jac. I. which we haye adopted,, being thus excluded from 
lapplieation to,this case^ it is left as at common law^ which gave 
no: costs in any case. The 4th section of the statute of frauds, 
(10 sess. c.: 44.) giving a. moiety of the penalty therj^in men- 
tioned tothe party grieved r and the other moiety to the^ people, 
and for which penalty this iSuitMras. brought, gives no Costs of 
suit. Nor does the plaintiff come within the .8th section of 
the act to redress. disorders by common informers. (U sess. 
[ ♦ 252 ] c. 9.) That section is copied literally *from the 18 Eliz. c. 5. 
<^ 3., and it has been long settled and Uniformly held? that the 
statute oiMiz, only a.pplies to common informers ; and. that no 
action upon any statpte by the party grieved y • whether the 
:$tatute,gpives him the.wbolie or part of tjbe penalty, is within 
the pufiview of that atatjiite. (^L^n. 116, Moghead's case^ 1 
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is then fto statute by virtue of which the plaintiff would have ^ ^-^^y* , 
been entitled to have recovered, or by which he. is bound to • ad^ms 

pay costs; and consequently the taxation of o<Mts aind the ^• 

execution were irregular, and ought to be set aside, with the ^^'^^w* 
costs of this application. 

Motion granted. 



Adams against Hopkins. 

THE plaintiff, as sheriff, claimed his poundage on a ca, sa. The sheriff it 
issued in favor of Edipard Durant and Joseph Uoberts, against ®^^?g.g ^^^ 
Barzilla Worth, The plaintiffs in that execution were non- ca. m. on serv- 
residents ; and the present defendant vi^ their attorney. ["|j .^®^*^*^^^ 
Worth WdLS arrested on the ca. sa. and detained in custody, has a right to 
until discharged under the act for the relief of debtors-, with torLy°for such 
respect to the imprisonment of their persons. poundage, 

Two questions were raised for the consideration of the court ; ,w*toUie Mrty 
I. Whether the sheriff was entitled to poundage ; and, (4 

2. If he is, whether he can call on the present defendant for 
payment. 

E. Williams and Caines, for the plaintiff. 

Johnson^ contra. 

*:Thompson, J., delivered the. opinion of the court. The com- [ * 253 ] 
mon law gave no fees to the sheriffs, which occasioned great 
delay and backwardness in the discharge of their duty, unless 
prompted thereto by great rewards. (Latch. 17. 13 Vin. Ahr. 
144.) This was the reason of the statutes giying and defining 
their fees. In England several statutes have been passed on 
this subject. By that of the '29th of E/fz. c. 4. which is 
entitled, " An act to prevent extortion in sheriffs in cases of 
execution," it is declared, that it shall not be lawful for any 
sheriff, by reason of his office, to take of any person for serving 
an execution upon the body or property, more or other consid- 
eration than is allowed by the statute, that is to say, twelve 
pence for every 20^. where the sum exceedeth not lOOZ. and 
six pence for evpry 205. over, thajt he should so levy or extend 

• 

- (a) See Pixleg v. Butts, t Cca. Rep. 4S1. HUdrtOi v..EUict,l Cctnu'ciSepl. 192. 
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and deliver in execution, or take th i body in execution for. 
Under this statute it was held, (1 Salk. 331.) that the sheriff 
on a ca, sa. should have his fees for the whole debt. This 
construction and practice gave occasion to the statute 3 G. I. 
c. 65. <^ 17. which, aAer reciting the evil that existed, declares, 
that poundage on executing a ca. sa, should not be taken for 
any greater sum than the real debt bona fide due and claimed ; 
and which sum the plaintiff must mark on the execution, before 
delivery of it to the sheriff. Our statute seems to have been 
intended concisely to embrace substantially the same provisions. 
It declares {R. L. v. 2. p. 77. 2 Rev. Stat, 645.) that sheriffs 
fees on serving an execution, for or under 250 dollars, -are 2 
c^nts and 4 mills per dollar, and for every dollar more than 250, 
one cent and two mills ; and adds that the poundage on writs of 
fieri facias, and all other writs for levying moneys, shall be 
taken only for the sum levied. Under the English statutes, it 
has been considered as settled, .that the sheriff was entitled to 
his poundage on executing the ca, sa, without making it depend 
upon the sum which the plaintiff should ultimately recover "of 
the defendant, *and without suspending his right to fees, until 
that event arrived. The case of fVhite v. Haugh, (Stra, 1262.) 
shows evidently that this was the sense of the Court of K, B, 
Mr. Justice Foster said, in that case, that if the prisoner charged 
in execution, was brought before him on habeas corpus, to be 
removed into the Jf. B, prison, he would not turn him over, 
until the poundage was paid. Impey, in his Sheriff, (p. 126.) 
considers this as the established rule, and he says it was so 
ruled in the year 1785, in the K. B,on a case reserved by 
Lord Mansfield, 

The sheriff, by the statute of Eliz, and by our act, is to have 
his fees for serving an execution. This service, when applied 
to a ca, sa, according to the provisions of the statute of Eliz, 
evidently means, the taking of the body in execution ; and 
this must necessarily be the import of the terms in our act. 
The sheriff has, then, performed the service of arresting and 
imprisoning the debtor, pursuant to the command of the writ, 
and has subjected himself to the peril of his escape, and of 
being answerable for the whole debt due ; and it is just and 
reasonable, that he should then be paid what the law deems an 
adequate compensation for this service, and for this risk. The 
invariable practice of allowing the sheriff poundage, is a strong 
corroboration of this construction. The latter words in the 
act do not weaken this construction ; they are only intended 
to regulate the amount of poundage, and do not create the 
right to it ; that is given by the former part of the clause. I 
am, accordingly, of opinion, upon the first point, that the sheriff 
is entitled to poundage. 

I think, also, that the sheriff has a right to look to the attor* 
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ney for this poundage. He is his immediate employer. The 
attorney cannot be consMered as acting in the character of a 
known agent, so as to charge the sheriff with giving credit to 
the principal. The sheriff has no discretionary power left him, 
whether to perform the service or not. He is bound to exe- 
cute every legal process *delivered to him, before he can 
demand his fees. (1 Salk, 330, 331.) All reasonable security 
ought, therefore, to be extended to him, to insure a compensa- 
tion for his services. He cannot be presumed to be acquainted 
with the residence or responsibility of parties. Very different 
is the situation of the attorney. He is not bound to undertake 
any suit, nor incur any responsibility, without a reasonable in- 
demnity, if suspicious of his employer. 

But admitting an attorney to stand in the situation of a gen- 
eral agent, this would not exonerate him, for in such cases it is 
not only necessary that the agent should act in his official 
capacity, but that it should appear that the creditor intended 
to look to the principal for compensation. (3 Caines,12. 2 
Eip. Cas, 568. Stra, 816.) The general practice of looking 
to the attorney, repels every presumption of credit being given 
to the client. There is no m^re reason for sending the sheriff 
to the party for his poundage, than for any other of his fees, 
or than there would be for sending every other officer to the 
party for his fees, in the progress of a suit. The poundage 
not being taxed in the bill of costs, can make no difference. 
If paid by the attorney, it would not be considered a volun- 
tary payment, but one made by legal authority, and which the 
client would be compelled to reimburse. 
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The plaintiff is, therefore, entitled to judgment. 
Vol. V. 23 
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, *Stewabt against Kip 

III an acUon a- THIS Wjos an i^ctioD pf 4ebt i^gionst the (i^f^iidemt^ as ehedyS 
rte*esci!^ of the comity of OnMa, |br the qsqape of -46e/ i5r%Aam, m 
of a prisoner in hb custody, OH a ca. sa. at the «uit of th^ ptemtiff. The 
hS^'^^'^ven^^^a pleadings and facts in this case were the saj»e as in the case 
bond for the lib- of Bissel V. Kip, decided at the last term, (ante, p, 89,) except 
So*i'it™hSd ^h^^ ^^^^^ w^ ^ variaace between the. judgio^i and exe-^ 

tiiat the deputy- CUtion. 

er'^^h^^^: At the trial, John B. Pease, one of the dep»lies of tha 
ken the bond for defendant, and gaoler, was offered as a witness ^or the defend- 
i^ a^com^'- ant. On being objected to by the plaintiff, be was rejected 
tentwitness. (a) by the jutc^c A verdict was found for the pbintiff, subject 
to the opinion of the court, on a case. 

The only question submitted to the court <was, it^hetber, ia 
an action against a sheriff, for an escape of a prisoner in exe-- 
cution, the dqputyrsheriff and gaoler., who bad the f>ri:Soner in 
his custody, and took bonds for. the liberties of the prison, is % 
competent witness for the sheriff. 

Gold, for the plaintiff* 

PJatt, for the defendant* 

Spencer, J., delivered the opinion of the court. The ques 
tion submitted in this case is, whether, in on action againsi 
the sheriff, for the escape of a prisoner in 6}i;ecution, who had 
given a bond for the liberties, the deputy-sheriff and gaoler, 
who had taken the bond, is a competent witness. 

In considering this case, we must intend that the witness 
was a material one. The object for which he was introduced, 
is not stated in the case, nor was the defendant required to 
state it ; the witness was offered, objected to, and declared in- 
r • 251 1 competent. The plaintiff's counsel *has submitted several 
authorities, (4 Term Rep. 589. 1 Caines, 363. 2 Esp, Rep, 
735. 1 Sir. 65. 2 Str. 1083. 1 Pealce's N. P. 53.) 
which are supposed to warrant the rejection of the wit- 
ness, but none of them apply to this case. The general 
rule has been repeatedly recognized by this court, that an 
interest in the question is not an objection to the competency 
of a witness, but goes to his credit ; and the test to decide 
whether he may testify is, whether the verdict can be given in 
evidence, in a suit to be brought against the witness. There 

(a) Peyton v. HaUet, 1 Caines s Rep. 364. Tat Eyck v. Billy 6 Wend. Rep. 55. 
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are exceptions to this rule, and witnesses who have been ser- 
vants or agents, and who are alone supposed to be privy to 
the transactions which give rise to suits, are admitted ex ne- 
cessitate^ without a release. Another ^xc^ptio^ is, where the 
interest of the witness is remote or contingent, he is admissi- 
bly, :^nd th|e dsjecfioo gofss to hi^ creid^t ; as in the case of 
Fms and Smith v. Belkmp^ (1 ^9hn$. Ilep. 491.) where a 
witnesf, liable to be ^i^ fyr the support of tt\e poor, was 
a(}ffliited, though b^ had a rem,p|:e aqd contingent interest in 
the event. 

Iq tiie pr@sen^ c^»e, Pea^.e, the ^itnes;?, though the defend- 
ant's gaoler, h^ no .Qontrpl over the prisoner, apd was not 
answerable for his J^sfi^p^ iio the p^rincipal. His interest yvaa 
barely possible, in jCjO^equencie of his haying taken {the bond 
for the Ubf3]iie^3 it depeifdod on the solvency of the obUgo^^s, 
and on the %(Ct whether he h^d acted fairly and fapneiM^ly in 
taking it. Tbe point at the ,tri^ wa^ the escape, and this, tx» 

1 h^vje observei}^ <!^u!4 9^!- ^ impnied to the gaoler ; the 
trial, therefijre, invqiyed no ope a,qt of the witness, ^n4 there 

I Was ao questipn put to him to dispoyer, nor was there any fa,ci 
to sh^w that he possibly .could be answerable to the defendant 
in any eyejQ^. The case of Carter an^ Pierce (1 Term Rep. 
1,63.) decide? that a witness i^ ^dw^^^l^? 1^^^^ there ^e a 
bare possibility of ^^ i^ction b/eing briQUght a^i^st jbim. 

The caseis relied ,<^ to justify hi? excljukiqp, ane pf be found 
in 4 Term Rep. 589. 2 |J«p. J^ep. 735.' iCflj^e^ 363. and 

2 Stra. 1083. In tibe&e /:as^^ Jhe wijuijesse? *pffejced an4 
rejected, were called tp disprpye f^cts of liegli^enqe committed 
by themselves, and fof which? in -we .of verdicts ?igainst their 
flriaeipals, jlJh^y lafoujd bie iBamediately ^J9swer9.blp Qvier/a^d 
the verdicts WQViW have been ev^^ce tp fix jth^e amount of 
dawges ; pr t^y wepe caljleid tp c^ejate ^ fund ypoi? which^ 
^bfifi cneii^ed, they bad ajn in^pie^i^i^e l^en. In .ej^ch of these 
ciwses, ^ fviti^yi^ wa? q^t?iinly .^iterjesjl;e4 ip jtlj,e very gist pif 
tte^i^pja, a^d -wpjaid^ ?idvantage by 
the einde^ce he jgave ; ac^ fi? respects f^ juiftvieAce upon the 
mii^l pf the witfLe»^, it Fs^fi equivalent t^ ,a .direct int;eEest in 
thepveDtpfjfc^^upj. 

The .i^^tness ijji the j)f ei^9,t ca^e, o^pt fedng called ,to justify 

any ^ pf ^j ojam^ ^r Jo d?sjpyroy.e m^ P^gMg^Ac© ipPM^aUe 
I to him, jlbayi^g po cppc^n w^m the g^i^ ,of tKe actipp l^tween 

the parti^9^ and j^is hability mer Jbejing very ,dpij4)tfyj, depen 
I ing on various facts, not involved in the trial of tljiis .cause, his 

interest was too remote and contingent to exclude him froni 
'tes^fyipg ; ^onsequegttljr, there pip^t J^ ft ^ejy trial, with costs 

t9;«^]jde,t|)eep^. 

I Jr^ ew tfi^ jffiWitef 

I 119 
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Barrow against Paxto's* 



A. demised a THIS causc Came before the court, on a writ of error, ftom 

nouse tqB.,for , -, , ^ /• • . /« t^t- •*?• t 

one year, and the Mayor s Court of the City of JNeW' lork. 

cur* the^ a*- '^^^ plaintiff below, Barrow, brought an action of trover 

ment of the against the defendant, for certain goods, to which the general 

rent B execut- jggy^ ^^^ pleaded. 

ed a bill of sale j. _,, * ^ ^ i > i %» i»t 11 t 

[ * 259 1 *The jury found a special verdict, which stated that the 

of his ftiniiture, plaintiff, being seised and possessed of a certain dwelling-house 
Se^^hou^*^* o" ^°^ '^^' ^" Pearl street, in the second ward of the said city, in 
condition to be Consideration of the yearly rent of 425 dollars, payable quar- 

mentofthercut' ^^^^Yf ^Y Thomas Belding, demised the said dweUing-house 
provided, that it and lot to the Said Belding, for one year from the first day of 
Al^MittocSJ- ^^y> 1S08 ; that in order to secure the payment of the rent, 
train. ''After a Belding, ou the 6th Julff, 1808, executed and delivered to the 
Sec^e due's* plaintiff a bill of sale, which stated, that to secure the payment 
removed part of" of the Said rent, as it became due, he assigned to the plaintiff, 
s^?d ti?em to^*! ^^^ cxccutors, &c. all and singular the household furniture, 
for a valuable goods, chattels, &c. then in the said house ; and that on the 
br'whh btent execution of the said bill of sale, he did deliver to the plaintiff, 
to defeat the se- one silver spoou in the name of, and as and for the property 
wj!^'^heid^'that assigned. Provided, that if the rent should be paid by the said 
the bill of sale Belding as it became due, the said bill of sale should be void ; 
a^'***mw^? and provided, also, that the acceptance of the said bill of sale 
and that llie shouM uot impair the right of the plaintiff to distrain for the 

STe 'mortgager ®^*^ ^^^^^ ^ ^® should chooso to cxercisc it. 

beings consistent The goods mentioned in the plaintiffs declaration were part 

the**deed^*there ^^ ^^^ goods SO assigned to him by Belding, and afler the exe- 

wasnoevidence cution of the bill of Sale, the goods thereby assigned, remained 

Possessfon ' ^ol ^" ^^^ Same dwelhug-house, in the possession of Belding and 

goods by the his family. On the first day of August, a quarter's rent being 

]^^hon\y^H' ^'^en due, part of the goods, to the value of sixty-six dollars 

tna 'facie evi- and fifly ccuts, wcrc taken and carried away out of the house 

dence of fraud, j^y Belding and the defendant, to a store of the defendant, who 

kept and detained tJie goods, under color of a purchase from 

Belding, and converted the same to his own use ; the purchase 

made by the defendant was made for a valuable consideration, 

but with intent to defeat the security held by the plaintiff. 

Judgment was given for the defendant, by the court below, 
on the special verdict. 

[ * 260 ] * Talbot, for the plaintiff in error. The bill of sale in this ] 

case i? undoubtedly valid as between the parties ; and I con- 
toiid that it is good against a purchaser, unless fraud be shown. 

(a) See ReynMt v. Winder, b Cow. Rep. 3SS. 
ISO 
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There is no pretence that the vendor was in debt, or that the 
bill of sale was made with a view to defeat creditors. Where 
the possession of the goods by the vendor, is consistent with 
the deed and the intent of the parties, there the possession is 
not evidence of fraud. {Bull. N. P. 258. Cowp, 432. 2 
Term Rep, 694. 3 Term Rep, 620. 7 Term Rep. 67. 1 Bo^. 
and Pull. 86. and see 1 PoweU on Mortgages^ c. 2. p. 24. 76.) 
[He was stopped by the court.] 

Slosson, contra. This was a pledge, not a mortgage. A 
pledge or pawn of goods, is where the pawnee has only a spe- 
cial property in the goods, to detain them for his security ; it 
is a mere deposit of personal effects, to be kept according to 
express stipulation, or the course of trade, until the money for 
which they are pledged is paid. A mortgage is a pledge, and 
something more ; for after the condition is forfeited, the mort- 
gagee has an absolute interest in the thing mortgaged. (1 Fc- 
sey, jun. 378. Powell on Mortgages, 3, 4.) The distinction 
between a pledge and a mortgage, and the law in regard to the 
former, is well laid down in the case of Cortelyou v, Lansing, 
(2 Caines^s Cas. in Error, 200. and see Brook. Abr. tit. 
Pledges, 20. Glanv. lib. 10. c. 6. 5 Hen. VJI. Bract. 99. b. 
Yelv. 178. 1 Bulst. 293. Cro. Jac. 244. JVby, 137. 1 Atk. 
167. Salk. 522.) decided in this court. 

[Kent, Ch. J. That case was never decided by this court. 
Ft was argued once, and I had prepared the written opinion 
which appears in the report of Mr. Caines ; but the court di- 
rected a second argument, which, for some reason or other, 
was never brought on, so that no decision took place on the 
points raised in the cause. How my opinion got into print, I 
do not know. It was probably lent to some of the bar, and a 
copy taken, which the reporter has erroneously published as 
the opinion of this court.] 

Slosson. But supposing the bill of sale to have been a 
mortgage. The bill of sale assigns and transfers the goods by 
words in the present tense ; and a silver spoon is declared *to 
have been delivered, in the name of the whole, and as tanta- 
mount to the immediate delivery of possession to the plaintiff. 
The possession, by Belding, afterwards, is contrary to the lan- 
guage of the deed, and the express intent of the parties ; and 
is, thereifore, inconsistent with the conveyance. Where the 
instrument by which personal property is transferred, on the 
face of it, expresses a delivery of the property, there must be 
an actual delivery ; for unless possession accompanies and fol- 
lows the deed, it is fraudulent and void. (2 Term Rep. 594. 
1 Cranch^s Rep. 309. Cowp. 432.) The rule is the same 
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MSAI^, wheffier the bffl of saffe be absolute ot conditional. (I Atk* 
^^^i;j?I^ 6t. 1 Vesey, 948, 349.) 
BATt^b-w AgafHt, the firsrt sfectiori of <h^ stafote df fi^tfds, (10 sess. c. 
Piiioir ^' 1 /Icii. >Sitf^. 135.) decfatei Ut deeds or ccWVeyatrces df 
goods, made in frrnjt. to the h^ of the jtersori tn&ktng ^ch 
deed, to bfe void, tteife Tfra!^ a trust for the lise of Belding ; 
the possession cohtmoing in fetri iif evidence of stich trust. 
Then, if the defendant purchaised ivith notice of the' pr'evrdiis 
sale, the purchase is not invaUdated ; for where the previous 
t Rob. on d®®^ ^ c6hveyarice is void arid inoperative, it is perfectly im- 
Fraud, Com, material whether the subsequent purchaser has notice or not.f 
86. 40. rpjj^ |)osSessfoh ih Belding #as fi^udtilent, and the plaintiff, be- 

ing prHy to such ffaud, cannot be allowed to set up his claim 
against a bona Jidk purchase!', or third pet^bh. The deffetid- 
ant having got the posi^ession, he itiiist be allcltred to retain 
if, according to the maxim, ihetior est conditio possidentis. 

Per CUrtani. I'he bill of sale stated iii the record, was a 
iriortgage of g6ods, and not a technical pledge. A pledge is a 
deposit of goods to' be redeeWred oh certain terms. DeKtery 
always accomp'e^^ies a pledge, feut a mortgage of goods is often 
valid #itBoht delivery. Possession contitming in the Vendor is 
Only prima fade evidence of fraud, and may be e^jplaiiied. 
Here possession by the tedrtgagft* was consistent with the face 
[ * 262 1 <>f the *deed, and there is no pretence of a fraud upon creditors. 
It Was here, as ih the case of Cadogan v. Keniiet, {Covrp. 482.) 
part of the trust, that the goods sholild continue iri the house. 
The fraud vl^as afU on the part of the defendant, for he piirchas- 
&Sl atnd took aivay the gboas in the night, with the intent to 
diefti^t the claim of the phLintrfF. It is irtipossible that his title 
thus acqtui'ed cdh ptfeiail. The jud5gmeht below must be re- 
vfeti^ed. 

Judgment revei^sed. 
182 
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THIS was an insurance on goods ^ from AmsterdafU to Kew- . where gwdj 
Tork ; and a verdict was taken for the plaintiff by cohsent, for iTptured ^dv^- 
151 dollars and 46 cents, subject to the opinion of the court mg^ the voyage. 

^, - ti • . ' J r and the vessel 

on the followinff case ; — was released, 

Oil the 31 St May, 1805, 32 bales of merchandise, of the value ^^{aJ^ ^J 
of 2,134 dollars, were shipped at Amsterdam, on board the further proof, 



ship Ocean, for NevhYork, for the plaintiff. The goods be- and were after- 

-*^- -' -..^ .' -^r_ ^ o__ ^ wards, restored, 

_ _ _ _ - *^n payment of 

during the voyage, on the 1st of September, 1808, was met by a -^® M freight; 



longed to the plaintiff, and were duly documented. The ship. 



jBrtf^m ship,- and sent to Hahfa^t, The ship and the goods was obliged to 
were libeled in the admiralty court there. The ship was ac- ^^'®^, j^^^^' 
quitted on the 20th November, 1S08, and restored ; but the tife***goods to 
goods of the plaintiff were detained for fbrther proof. The Jetunato • tt 
master of ^he ship made a tender of the ship to' bring on the was held that 
goods ; but being so detained, they could not be sent. The i^S^ir'^to' T 
ship sailed without the goods, and arrived at New-YorJc. tiSs ^dditiona?, 
The agent of the ship interposed a claim for full freight of *^' r*^QM^l 
the goods; and they were released in *Maif, 1806, and re- ^^.^.1^^^ being 
stored, on condition of paying a proportional part of the costs an 'expense 
of the libel ; and of payingto the ship-owner, the full freight "uJr^^'S^cJn*. 
from Amsterdam to New^ork, as stipulated in the bill of sequence of 
lading. The costs and freight Were paid before the delivery ^® capture- 
of the goods to the plaintiff. The goods were brought to 
Ntw-^York in another ship, under a charge of 141 dollars and 
55 cents, for additional freight. The plaintiff did not abandon 
to the defendants, but claimed a reimbursement for the pay- 
ment of the proportional part of the expenses of the libel, and 
of the freight from Halifax to New-York. The defendants 
paid the expenses, but refused to pay the freight ; and to re- 
cover it, the present suit was brought. The plaintiff claimed 
the freight, as a charge or expense incurred by reason of the 
capture and detention of the goods insured ; and as so much 
paid under the clause allowing the assured to labor, &.c. for 
the safety of the property. 

It was agreed that the policy was in Uie usual form, and 
that the ship Ocean was a general ship, and had on board 
other goods besides those of the plaintiff. 

8. Jones, jun., for the plaintiflT. The question is, whether 
the insurers are bound to pay for the transportation of the 
goods to the place of delivery tindfer the circumstances of this 
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ALBANY, case. Where a disaster happens by one of the perils in 

'^^J^lJfJ^ the policy, the insurer is obliged to indemnify the insured 

MuHFORo for all the loss, damage and expense consequent to such 

y- accident. As in case of capture, when the vessel is released, 

' after a trial, the insurers must pay all the costs attending the 

trial. 

Where a change of ship becomes necessary, and for the in- 
terest of all concerned, the insurers must pay the expense of 
salvage, unloading, v^arehousing, reloading, and the duties that 
may have been paid, and also the increase of freight, if any. 
{Marshall, 2d ed. 171. Emerig, tom. 1. 532.376. 681.) Here 
was, in fact, a change of ship rendered necessary, in con- 
[ * 264 ] sequence of one of *the perils of the voyage. The ship 
being released, and the goods detained, it became necessary to 
procure another vessel, after the goods were released, to carry 
them to their port of destination. Full freight was decreed 
to be paid at the port into which the vessel was jcarried by the 
captors. Tl^e subsequent expense of transportation from 
Halifax to New- York was an extra charge, requisite for the 
safe delivery of the goods at their destined port ; and like light- 
erage, and other necessary and incidental charges, must . be 
paid by the insurers. 

The goods did not arrive in safety any more than if the ves- 
sel had been stranded ; and the charges of transportation in 
this case were necessary to save the goods, and are altogether 
distinct from the original freight. 

If the goods are restored before the insured hears of the 
capture, he cannot abandon, but must hire another vessel to carry 
the goods to the port of delivery ; for it becomes the duty of 
the master, as agent of all concerned, to take care of the 
goods after they are released, and transport them in safety to 
their place of destination ; and the insurers, by their contract, 
engage to pay all such charges, and every expense which is a 
necessary consequence of changing the ship. 

WelU, contra. This is an attempt to charge the insurer on 
the goods, with the payment of freight. This case is said to 
be analogous to that of a stranding of the ship in the coarse 
of the voyage ; but expenses of salvage are general average, 
to which the freight must contribute. Can the defendants 
call on the owner of the vessel to contribute out of the freight 
paid jit Halifax, towards the payment of the expense of trans- 
portation to New- Yoric 7 

The observation, cited from Marshall, is taken altogether 
from the law, as understood in France. It is founded on the 
9th article of the declaration of 1779, which is only a muni- 
[ * 265 ] cipal regulation. Emerigon makes *the observation, in discuss- 
ing the question, who is to pay the increased freight arising 
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from the hire of another vessel, where the ship has become 
iiuiavigable during the voyage. He leaves it to the discretion 
of the master, to hire another vessel or not ; but in case of 
such hiring, and a consequent augmentation of the freight, the 
French writers are not agreed who is to pay the additional ex- 
pense of transportation. Chirac considers it as general aver- 
age. Valin admits that the ordinance is ambiguous on this 
point. Emerigon {Emerig, iom. 1. p- 431.) cites a case de- 
cided in the French admiralty court, where the additional 
expense of transportation was adjudged to be paid by the 
owner of the vessel. Valin (Valin, torn. 1. p. 619.) approves 
of this decision, though Emerigon thinks it incorrect. 

In the case of Baillie v. Modigliani, (Marsh, 2d ed. 728.) 
Lord Mansfield observed, that the underwriters on the car^o 
have nothing to do with the freight. They only guarantee the 
safe arrival of the goods ; and whether at a greater or less ex- 
pense, makes no difference. Here the goods have arrived safe 
at their port of destination, with some additional expense, it is 
true ; but that is not a charge to be borne by the defendants. 
The plaintiff might have abandoned his goods at Halifax, but 
hq chose to bring them to New- York, for a better market. 

In the case of Penny and Scribner v. New- YorJc Insurance 
Company, (3 Caines, 155.) it was decided, that the under- 
writer on goods^.w^ not liable ,f(iir extra expenses during an 
embargo ; and Mr. Justice Livingston, in delivering the opin- 
ion of the court, says, " On what pretence can the owner of a 
cargo call on its underwriters to make good any extra freight 
he may have paid for the carriage of it ? He does not under- 
take that the voyage shall be short or uninterrupted, but that 
the goods shall arrive safe ; and whether the transportation 
costs more or less, it is a matter with which he has nothing 
to do." 

Kent, Ch. J., delivered the opinion of the court. It is not 
a point any where adjudged in the English books, *who shall [ * 266 J 
bear the charge of the increased freight, in a case like the pres- 
ent, where the ship becomes changed by necessity, during the . 
course of the voyage. The increased freight certainly arose 
as a direct and unavoidable consequence of the capture and 
detention of the goods ; and the underwriter engages to in- 
demnify the assured from all losses and damage arising from 
capture and detention. If the insurer on goods is not to pay 
this charge, then the capture has produced a dead loss* to this 
amount to the owner of the goods. The case of Baillie v. 
Modigliani, {Park, p. 70.) which was cited upon the argu- 
ment, does not apply ; for the claim there attempted against 
the insurer of goods, was not for any excess of freight pro- 
duced by the capture, but for a pro rata freight, arising upon 
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AtpAtttf the original toyag^^, between the tirttd of departure and the 
^J^]j^;J™^ captttte of the tessel. The insurer in that case had, tiideed. 
tftHFORD 1^0 more concern with that freight than the present defendants 
CJorf f c ^^^^ ^^^^ ^^^ freight eatned by the ship Ocean, on the voyage 
o. ^^^ Ainsterdam. The iilstiref on goods has, in general, 
nothing to do With the expanse of transportation, and he does 
not indemnify agaihst it. But h^ hai$ to do with a special 
damage chai'ged upon the owner of a cai-go, by rcfason of a 
petil within the policy. In J^emiy and Scribner t. ihn N, Y. 
Ins. Co, (S Caint^, 155.) thfere Wei'e sortie observaiibns con- 
nected With the opinioil of the Court, which appear to bear 
against the present deimand, bttt they ought to DC considered . 
as confined to the special case theh before the Court The 
plaintiffs thefe clahtted indemnity from the underwriters on 
the cargo, for damages arising fi-dm a detention by embargo in 
the We^t tndies. It was not decided ih that Case whether 
freight was Jawfully doe under the chatter-pafty, for the time 
consumed by the embargo. The better opinion seemed to be, 
that it Was not due ; and besides, that case has no application 
to this, for th6 plaitttifls there had chattered the Ship Under a 
[ * 267 ] special contract, as to the payraent of ^freight, and With Which 
the underwriters on the cargo had certainly no concern, 
whether the freight was payable by the nionth. or in a gross 
sum for the voyage. Here W^ loss by Captflbc?, lalling directly 
on the owner Of the goods. He ought to be indemnified 
equally as if the loss had arisen from a peril producing a con- 
tribution, or general average. " Although the loss which con- 
tribution causes to the asstired, be a loss which he does riot 
suffer ih the goods insured, yet as he suffers it in fetation to 
those goods, and in Consequence of a peril of the sea, the in- 
surer ought to beat the loss and indemnify the assured.' 
(Pothier, Trait, £ Ass, n, 52.) The principle laid doWn b) 
Pothier applies to the one case as much as to the other. 
Marshall (172.) stated it as a jgerteral rule, that the insurer 
must pay the increase of freight arising from the necessary 
change of the ship, and he defers to Emerigon, in Stipport of 
the doctrine. 

In a case in which no English decisions are to be met with, 
it is Usual and proper to listen, with attention and respect, to 
the foreign jurists ; fbf where positive regulations do not inter- 
vene, the law of Insurance k part of the general law-merchant 
of Edrdpe, Gleitnc (Jugetnens d*Oleron, art. 4. n. 4.) says, 
" that the additional freight irt these cases becomes gross average, 
and falls upon the ship and merchandise." If this were so, 
the insurer on the merchandise Wonld have to bear his propor- 
tion; but 1 see ho ground for this opinion j for the case does 
hot come Within the reasoh of the rule for contribution, ad 
this is hot an expense incurred for the common safety The 
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erdkmtice of Amsterdam tbrovrs this^ expefijsef upOB the insui^r. 
The French oifdinanoe of the marine leaves ih^ poifift doilbtfiit ; 
but Emerigon (torn. L 48i2.) is decidddfy of opinion, ttiat th^ 
increased lire^ht aHsing (torn Ihe n^bes^e^ry chsmj^^ of ship, 
oa^ to fall lipon the ifisufer of the go^dsy atfd tms^ he s^fs, 
is the kngnae^ of the heW ^dinonoe erf Itt ft We hiire' nothh 
frig to do with the himiiGitm) regtria&^yn of the ortlinatice, htit 
ih© *o^nion of the French writer is of Hlgfc and diefeetvM afflh 
Ihority. 

No doijtbt arises, Bat thsii the freight hr question wm prtP- 
duced by tile cirptare; The cargo was detained at HaKfasHy 
when the shtp was liberaie'd and ready to proceed. The 
o^ner of the good^ wsLs 6f nece^ssity obliged to hire another 
ship, when his. car^D Was released. The .ship first employed 
Was gone, dnd was hot obliged to s^jr ; atM she' had jifislly 
earned h^ fuH freight, by t^nde^ing herseif to cont^y the 
goods the remainder of the voyage. 

Upon the whole, the plmntiff is entitled to recover tfpon 
the weight of authority and the better construction of th^ 
e^dtract. 



Feb. 181tl. 
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Johnston a^otw^/ Brannan. 



THIS action was brought against the defehdiant as first eii- in dn action b^ 
dorsee bf a pibtaissory note, dat^ 24th November, 1807, made ILTt'^Te^en- 
by John Jaeksdn, for 935 dotlats and 40 cents, payable tb dorserofapro- 
Brmmn or drder, sixty days after dAte, arid endorsed by hitti Sas'Sws^^the 
to Isdac iMZey, and by Riley to Sdmiiel Hunter^ and by him to defendant ' 
the plaintiff. The defendant pleddedj 1. Non assumpsit : ^^J^ ,^ 

2. Payment before the cdmmeilcertiertt of the suit, with ^^^^t that the 
notice of a set-off, to which there was a replication and issue. Se plainu^, 9^ 
The defendant, afterwards^ put in a plea j^t««i darrein continue dollars, in' ftdi 
ante, as of August terra, 1809, that *aftef the hiaking of the [ * 269 ] 
promise and undertaking in the plaintiffs declardtiofi mention- satisfacUon aad 

* ° . *^ dischar^ofthc 

note, which the 
pHihitifr accepted in fuH Satisfaction, &c. On demnrr'er, this \i^a$.h^1d to be a gfood plea, and a bar to 
the plaintiff's recovery ; thoug-h the sum paid by the maker fell short of the whme interest due on the 
libte ki tH* tiirie of the payment, airid dFd nbt inchide the costs of siiii trhich had dcfcrtied. 

Interest is not consifiered as a part Of the debt; so as to sapport a suit for it sepai^ately. 

If a suit is settled by the parties, with<)Ut mentioning^ the cotts-f each party must bear Km own 
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ed, and afler the last continuance of the said plea, that is^ 
after the first Monday of May, 1809, from which day, until the 
first Monday of August, the said action is continued, to wit, 
on the 24th May, 1809, at, &c., the said John Jackson, the 
maker of the said note, set forth in the plaintifi''s declaration, 
paid to the plaintiff the sum of 952 dollars and 86 cents, in 
full satisfaction and discharge of the said note ; and that the 
plaintiff then and there accepted and received of the said 
John Jackson, the said sum of 952 dollars and 86 cents, in 
full satisfaction and discharge of the said note, and this he i» 
ready to verify, wherefore, &c. To this plea there was 9 
special demurrer and joinder. The causes of demurrer as- 
signed, were, 1. Because it is not alleged or averred in the 
plea, that the sum .of 952 dollars and 86 cents, was paid to, 
or accepted by, the plaintiff, in satisfaction and discharge of 
the promise mentioned in the declaration, or of the damages 
sustained by the plaintiff by reason of the non-performance 
of the said promise, but only in satisfaction and discharge of 
the note. 

2. Because it appears by the said plea, that the said John 
Jackson, on the 24th May, 1809, paid to the plaintiff the said 
sum of 952 dollars and 86 cents only, whereas there was due 
on the said note for principal and interest, to the plaintiff a 
larger sum than was so paid ; that is, 954 dollars and 82 cents, 
thereby showing that there was no satisfaction or discharge 
as mentioned in the plea. 

3. Because, although by the declaration and proceedings in 
the cause, it appears that this action had been commenced 
long before the said 24th May, 1809, and was then pending 
and undetermined ; yet it is not averred in the said declaration, 
nor pretended, that the sum of money, therein mentioned 
to have been paid to the said plaintiff, was so paid in 
satisfaction or discharge of ^the present - action, or of the 
costs and charges of the plaintiff, or any part thereof, which 
had accrued or been incurred at the time of such payment, 
or that the said Jackson, or the said defendant, or any other 
person did, at the time of making such payment, or at any other 
time, pay, or offer, or tender to pay, to the plaintiff, the said costs 
and charges in this suit, or any part thereof, &c. 

Slosson, in support of the demurrer. The plea in this r,ase 
should have been in full satisfaction and discharge of the 
promises mentioned in the plaintiff's declaration, and also of 
the damages sustained by reason of the non-performance of 
them. (1 Went Plead, 358, 359. 256.) A plea of the satis 
faction of the note is not equivalent to a plea of payment of 
all the money due on it, or of the damages and costs. 

A plea of payment in satisfaction of a bond is not good ; i 
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uught to be pleaded in satisfaction of the sum mentioned in 
the condition. (Cro, Jac. 254.) 

Though a promise, before it is broken, may be discharged 
by parol, yet after it is broken, it cannot be discharged, 
without deed, by any new agreement, without satisfaction 
(Bull K P. 152. 1 Com. Dig, Ass. G. 2 Mod. 44. 259. 1 
Sid. 177.) Besides, the whole interest due wa&not paid ; and 
a smaller sum cannot be a satisfaction for a greater. 

Again, the costs were not paid. If the defendant himself 
had come and tendered the money, he would not have been 
discharged from the suit, without paying the costs. And the 
plaintiff ought not to be deprived of them by the act of a third 
person. He has no other remedy for his costs, but by being 
allowed to proceed to judgment against the defendant for 
the amount. 

The plaintiff is not bound to countermand a writ, or stop a 
suit, though the debt is paid, unless the costs and charges 
also are paid. (1 Bos. and Pull. 388.) 

Wells, contra. 1. The plea is substantially good, in point 
of form. The plea is by the endorser, of a payment *of the 
note by the maker. If the note is extinguished, the promise 
of the defendant, which is collateral to the note, is also dis- 
charged. 

2. It is true that the payment of a less sum will not dis- 
charge a greater ; but how does it appear that a less sum was 
paid ? The rule applies only to the case where less than the 
principal is paid. A plea of payment of 100 dollars, to a suit 

-s on a note or bond for 100 dollars, is good, though some inter- 
est may possibly be due. But non constat, that any interest 
was due. 

3. This is a suit against the endorser, and it does not follow 
that the plaintiff would have been able to recover against him. 
The payment of the money by the maker, does not give or 
confirm a right of action against the endorser of a note. Costs 
are not a necessary consequence of a suit ; they depend on the 
recovery of damages. 

Per Curiam. Though the general rule is, that payment of 
a less sum, afler the debt is due, in satisfaction of the debt, is 
not good, by way of accord and satisfaction, yet that rule 
ought not to be applied to a case like the present, where the 
payment which was accepted in satisfaction, exceeded the 
principal sum in the note, and only fell short about 2 dollars, 
in the calculation of interest. The question as to the time to 
which interest is to be computed is flexible, and depends 
much upon circumstances preceding and attending the settle- 
ment of parties. They are not apt to be precise as to a day, 
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ftud to a x^ent, ki tiie computation of interest la many case^, 
interest is uncertain damages, and ought not to be c€HiiBidere4t 
as a pact of tl^e debt, within the purview of that rigid and 
rathar umieaaon^rie irule of l^be 'odd la^w. And as to the CQstSy 
we have lieretofoce luled, (1 Caine9>^66,) that the setdemenT 
by the pasty of thexlebt, without noticing the costs, leaves the' 
costs to be borne by each "^party. The case of TiUotson v. 
Preston (3 Johns, Rep, 229,) goes to establish the vaiidity of 
the piea upon both ^ points wfaidi are here suggested. 

Judgment for the defendant 



Frear against Hardenbergh. 



A. entered on THIS was an actiou of assun^psit. Besides a count for 
loB. andr^tiE worjc and labor, a qy>antum meruit, and the usual counts^ 
out ks k'nowi- the declaration contained the following count : " For thai 
ftyf ciea^e?T, whereas the said defendant w^ indebted to the sAid pl^ntiff, 
made improve- in the farther suiB pf 1^0.00 dollars, <fcc., for building and 
buildin^,'^^^&c*! erecting on the lands ^ixd preipises of the defendant, two 

B. aaerwards, dwelluig-houses, twQ barfjs, two barracks, &c., and also for 
wfi'h A.^a^nst Rearing, cyitivati^g, and improving two hundred acres of 
whom he had land, of bun the said defendant, and at his special instance 
tion"^of ^jeTt- *"d request, he, the said defendant, in consideration there- 
ment to recov- of, afterwards, .&iC., promised to pay, &c., the said sum of 
sion?^thar*1?e niQ^ey," &c. Ther/B »^as also a quantum meruit on the work 
would sell the aiid labor, ii^ the last coupt. Plea, 3wn assumpsit. 

ISid *iLid* m The cau^ was tried at the Ulster circuit, in October last. 
pay him for th^ The Goujisel for the plaintiff stated, at the trial, that the 
he^'had"made. ^ction was to rccovcr compensation for improvements made 
It was held, that by the plaintiff on the defendant's land ; and the following 
pro"mse to sell evidence was offered, and objected to by the defendant's coun- 
was clearly scj, but admitted bv the judge, reserving his opinion as to its 

void by the «^^^^x^««„ y - ,» o . . . « ^... 

statute of competency. 

frauds, yet the 

[ * 273 ] *-4. Wileyy a yiritness, testified, that about four y^ars ago, 

!>ronu&e to pay 
or the improve- 
ments made on the land was noX within tl^e statute. But the promise to pay for the .work done, and im- 
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and ^bout the tifnie the defendant braught an action of ejdQt- al9AHX» 
ment against the plaintiff for tiie premises ip qi^estion, h<3 heja^d ^ ^^ ^j^^ 
tJhe d^endwit say, tji^t be ineant to use the plaintiff weU ; and ^fI^^]^^^'^ 
ifter ^ verdict bad been given for the present defendiant in the ^' 
potion of ejectment, that he m^wX to give the ple^Otiff ^ gox>d n^i^J^ 
chance, and to do well by him? 

Another witness t^stiiiisd, thjat before the suit in ejectment 
was brought i^gainst the pkintiff by the defendant, the defend- 
ant said he wowd pay the plaintiff for the improvements he had 
made on the laixd, or s^ll U to him jo^ wild land ; tjhat he did 
not want the plaintiff's kbor for noliiing ; tb^t he meant to 
pay him for his laboi;, and wo^Id not distress him* The laad 
irpm which the plaintiff ^£i^ ejected, wq^ abput 200 acres, on 
which the plaintiff had lived 6 or 7 years, and bad cleared 60 
or 70 acres of the land, and had buUt a log-hojuse, bajrn, and 
hay-hou^e ; the plaintiff did not acknowledge the title of the 
defendant, but held out in defence of his possession, against thie 
action of ejectment. 

It also appeared, that the plaintiff bad bought the possessign 
of one SchoQum^er, ajg^d moved on to the land ; that after the 
action of ejectment W^ brought by the defendant against the 
plaintiff, the plaintiff ajid defendant agreed, that if the defendr 
ant recovered in the ejectment suit, he would sell the land to 
the plaintiff as wild land, or pay him the value of the improve^ 
ments be had made. This agreement was not, however, re-' 
duced to writing ; and the grounds on which the deff5nd#nt's 
counsel objected to the evidence, and afterwards moved for a 
nonsuit, were, 1. That if any such agreement was made, it was 
a special contract, an,d ought to have been set fprth in the 
plaintiff's declaration. 

2. That not being in writing, it wjjis within the statute pf 
frauds. 

*3. Thjit it was a md^m pactvmp upon which no action co.^ld [ * 274 ] 
be main.tainedt 

On the evidence given, the judge njonsuited the plaintiff. 

The defendant now moved to set aside the nonsuit, for the 
misdirection of the judge. 

Evertson, for the plaintiff. 1. If the <5ontract is wutbin the 
statute of frauds, it vami be on the ground that the improve- 
ments are part of the land, or are to be eonsidered as land, 
But the improvements consisted in buildings, which form no 
part of the realty. They were log-houses not attached to the 
freehold, and might be removed by a tenant A contr,act for 
the sale of timber growing on land, (Lord Raym. 18.) or for a 
growing crop of wheat, need not be in writing. (I ffos. md 
Full, .897. J jC!o7».. f>n Contr* 7,5.) But the subject. of theconitraQt 
on which this suit is brA;)ught, is the work and labor, and 9ot 
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the buildings or improvements. The subject matter of the con 
tract is not any interest in or concerning land. 

2. Next as to the consideration. It is true that if a consid- 
eration hepasty and the party derives no benefit from it, no ac- 
tion can be maintained. It is a nudum pactum. But where a ben- 
efit has been derived from the service performed, and the party 
acknowledges the benefit^ and promises compensation, this in 
suflicient to raise an implied request, so as to support the as- 
sumpsit. The reason why a consideration wholly past, or ex- 
ecuted, will not support a subsequent promise is, that a person 
ought not to be itnade liable against his consent, for services 
rendered without his request. (1 Comyn on Contracts, 20. 23. 
Cro. Eliz. 94.) If a person is bound in conscience to make 
compensation, it is sufficient to support the promise. (3 Bos. 
and Pull. 249. n. a. 2 Atlcyn, 83.) Where a consideration is con- 
tinuing, it will support an assumpsit ; here the consideration 
was not perfectly executed, or past. The plaintiflT continued 
on the land, bestowing his labor in making improvements. 

*The special agreement referred to a sale of the land, and 
was no doubt within the statute of frauds ; but four or five 
years before this suit was brought, and before the action of 
ejectment, the defendant said he would compensate the plain- 
tiff for his labor. This ought to have been left to the jury, as 
evidence of a request, so' as to support the assumpsit. Permis- 
sion in this case amounts to assent, and an assent, on the part of 
the defendant, is equivalent to a request. The whole evidence 
ought to havf been left to the jury. 

Fisk, contra. Though the plaintiff originally entered on 
the land without any color or pretence of right, yet he after- 
wards resisted the claim of the defendant, and compelled him 
to bring an action of ejectment, to recover the possession. 
This is clearly a nudum pactum. The promise of the de- 
fendant was purely gratuitous, and without consideration. 
Every trespasser on land would have an equal claim with the 
plaintiff, to be compensated for the work and labor he may 
\ave performed, in cutting down trees. 

Again , this agreement is within the statute of frauds. In Cros- 
by V. Wadsworth, (6 East, 607.) it was decided, that a contract 
for the purchase of wheat growing on land, was within the 
statute of frauds. And in the case of Waddington and others 
V. Bristow, (2 Bos. and Pull. 452.) a written agreement for 
the sale of hops growing on land, was held not to be an agree- 
ment for goods ; but as concerning the land. 

Spencer, J., delivered the opinion of the court. The mate- 
rial objections to the maintenance of the action, urged on the 
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argument, are, that the contract proved is within the statute 
of frauds, and that it is a nudum pactum. 

The 4th clause of the 11th section of our statute of 
frauds, (a) corresponding with the 4th clause of the 4th sec- 
tion of the statute of 29 Car. II. c. 3. it is contended, renders 
the promise m this case nugatory. The words *are, " that 
no action shall be brought, whereby to charge any person, 
upon any contract, or sale of lands, tenements, or heredita- 
ments, or any interest in, or concerning them," &c. One 
part of the contract proved, is certainly within the terms of this 
clause of the statute. I refer to that part of the agreement by 
which the defendant undertook to sell the land to the plaintiff, 
as wild land, and so far the promise is rendered nugatory by the 
statute. The other part of the promise does not, in my appre- 
hension, come within the statute ; it was not a contract, or sale 
of lands, tenements, or hereditaments, or any interest in or con- 
cerning them ; but related to the labor only, which had been 
bestowed on the land, under .the denomination of improvements. 
Was it ever supposed that a parol contract, to pay for work to 
be done on land, or for what had been done, if at the instance 
and request of the promiser, was a void undertaking as under 
the statute ? The contract in such case does not go to take 
from the promiser the land, or any interest in, or concerning it. 
The statute could have in view to avoid such agreements in 
relation to lands, as rested in parol, only where some interest 
was to be acquired, in the land itself, and not such as were 
collateral, and by which no kind of interest was to be gained, 
by the agreement, in the land. The defendant's counsel relied 
much on the case of Crosby v. Wadstcorth, (6 East^ 609.) If 
that case be admitted to Be law, with respect to which there 
is doubt, (1 Ld. Raym. 182.) still that case differs wide- 
ly from the present. There the agreement was by parol 
for the purchase of a standing crop of mowing grass, then 
growing, for 20 guineas ; neither earnest was paid, nor was 
possession given, to the vendee, and before any of the grass was 
cut, the vendor told the vendee, he should not have it. Lord 
Ellenhorougli and the court considered the agreement to be a 
contract, or sale of an interest in, or, at least, an interest con- 
cerning, lands. The ^difference between the cases is mani- 
fest ; in the present case, the agreement, so far as relates to 
compensation for the labor in making the improvements, does 
not affect any interest in the land, or concerning it. The 
case of fVaddington v, Bristow^ also relied on by the defend- 
ant, is still less applicable to the present case. That case 
turned on the exposition of the stamp act, on an agreement foi 
he sale of hops ; the effect of the statute of frauds is not men- 
tioned in the case. I conclude, therefore,* this branch of the 
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case, by saying, that the statute of frauds does not touch thir 
agreement. 

Next, is the promise a nudum pactum, for the want of a con- 
sideration? It undoubtedly is so, unless there existed such an 
equitable or moral duty on the part of the defendant, to pay 
for the improvements made by the plaintiff, as will uphold the 
promise ; for it is past and executed. There is no evidence 
to show that it was executed, either at the express or implied . 
request of the defendant. (1 FonbL 336. and the cases there 
cited.^ A consideration is where there is a benefit to the party 
promising, or a loss to the person to whom the promise is made. 
The present case is without either of those ingredients, for it 
does not appear, nor is there the least reason to believe, that 
the plaintiff did a single act, or forbore to do any act, in eon- 
sequence of the defendant's promise ; he never admitted thiU 
the defendant had any right to the land, but withstood his 
claim to the utmost. The defendant, then, received no ben- 
efit from the promise, and the plaintiff did nothing in conse- 
quence of it. As it stands in the case, there was no mutuality ; 
the defendant was to pay the plaintiff for his improvements, 
but the plaintiff was to be at liberty to controvert his title, and 
to put him to the charge of evincing it in a court of justice. 
WilJ the moral obligation assist the plaintiff's case ? There 
may be cases in which the law will not afford a remedy, when 
a promise intervening will give a right of action ; I shall not 
undertake to discriminate ^between such as do, and such as do 
not, afford a suflicient consideration, because, in the present 
caise, I do not think there existed the least moral obligation on 
the defendant to pay for the improvements made* by the 
plaintiff. The plaintiff knowingly entered on land not his 
own, without any autliority from the owner, and without the 
semblance of right. The improvements made by him were 
at his peril ; to consider these services meritorious, would be 
to encourage depredations on private property. I am, there- 
fore, of opinion that the motion to set aside the nonsuit ought 
to be denied. 
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jAiksoNy ex dem. Haines and others, against Wo6ds woods and 

and others. others. 

THJS was an action of ejectment^ for part of lot No. 65. in An action of 
the township of Milton, There were five defendants, who bro^uXligalnst 
entered into the consent rule jointly, and pleaded jointly. The five defei3ants, 
case was tried at the Cayuga circnit, the IGth June, 1809, be- Zy Uie"^ons^t 
fore Mr. Justice Van Ness. rule joinUy^ and 

T^o of the lessors of the plainttfF proved title to the ?!h^ sev°e?^fy 
premises in question, and that the defendants were in possessed the 
possession, in separate and distinct parts, bti! not jointly. ?JpJJ^? partT? 
The jury fi^iind each of the defendants guilty j as to' that part and the jury 
of the premises in his separate possession, and not guilty as fenSant^^sepa- 
to the other parts in the possessfoh of the other defeddatrts ; rateiy guilty, aa 
and assessed the damages to mt ceiitd, agatinst each defendant Ibe^prem^ In 

separately. h» separate 

^ •^ possession, and 

not guilty, as to 

*Sed^wicTc, for the plaintiff, observed, that this case was distin- [ * 279 ] 

fnisfaable from that of Jackson, e3o detfv. Murray and others, v. the other parts, 
lazen, (2 Johns. Rep. 438.) The jury have found the de- CTther de^- 
fendahts severally guilty, awd asiSessed setefat damages; and ?"***°fiJtu 
in trespass agahilst several defferids^ts, th6 jttty rrtay find thefn thei^intiff was 
separately guilty, arid assess sepiirafe damageiS', oft whSch the entitled to judg 
plairitiff may ehtei' several judgmerits. (6 Butr. 279Q. Bull. Srd^endants, 
N. P. 94. Esp. Dig. 4S^.) Tfhe sathe rtil6 alppSes also in J^^J^r*"^ J^ 
trover; {Crot. Udt. 54.) and there h n6 reaSorf v^hy it should verdicu{a) 
not be applicable to an action of ejectfnent. F^Ai^rly, where 
there were several actionig of ejectment against several defend- 
atrts, iti rel«fti6h to th^ sahfie title, it vt^as usual tb move to have 
thern cbnsolidfl^ed. (Runftingn, 187.) No iWc<»ifverliet»6e can 
result from joining all th6 defendarit^ in- otie action, and' re- 
covering against them separately, according to- their several 
possessionff. 

Sirjcland, contra, r^i^S on the ca^e' of JaeJi^^ofi, ex detn. 
Murrety arid others- v. Httiiefi, afs deteisfive; that the" phiintitf waB 
bound 16 proVe a ](iAni po^sessioh of a» thte defetftitthts, and 
could not recover agaii^sf them sepiArat-ely. He said thtit dif- 
ferent trespasses oh different days, could tiiii be jdined in tfe 
same action ; and that the crises cited Wei^e those irf ^hich the 
trespass- iVvii jbifk. 

KENi-, CA. J. , defivefed tKe op\mii^6f the^ edWt;- This* ww 

la) See Jackson y. BcoviUe, 5 Wtnd. Rep, 96. ,« . , 
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an ejectment for part of lot No. 65. in Milton. All the defend- 
ants entered into the consent rule jointly, and pleaded jointly, 
and the jury found them all guilty, specially ; that is, they 
found that none of them possessed jointly with any of the rest ; 
but that they severally had distinct and separate possessions 
of the premises demanded. • 

The question is, whether the lessor of the plaintiff is entitled 
to judgment upon this verdict, against all, or any, of the 
defendants. 

'^I cannot find any case in the books that gives a clear and 
direct decision of this question. 

The general rule in actions for torts against several who join 
in a plea is, that the jury may find some guilty of part, or at 
one time, and the others guilty of another part, or at another 
time, and that In either of those cases they may assess several 
damages. (Tidd's K, B. Pr, 805.) The case of I^ layer v. 
Warn and Detvs {Cro, Car. 54.) is to this effect. That was 
an action of trover for 2,000 bushels of coal. The defendants 
joined in their plea ; the jury found them guilty, severally, for 
several loads of the coal, and several damages were assessed, 
and judgment was given against them severally, for the dam- 
ages and entire costs, but there was but one judgment in miseri^ 
cordia. This, on error to the Exchequer Chamber, was held 
well ; and the court said that where the trespass is several, 
and one at one time, and one at another, and so found, although 
it be contrary to the supposal of the writ, yet being found by 
verdict, it shall be good, and the plaintiff shall have judgment 
according to the verdict ; and there were, it was said, divers 
precedents to that purpose. This decision was agreeable to 
one of the resolutions in Sir John Heydon^s case. (11 Co. 5.) 
Torts are joint and several ; and on a joint suit and issue, one 
defendant may be found guilty, and another acquitted. 

Considering, then, an action of ejectment, in its origina] 
character, as an action of trespass strictly, there would seem 
to be no doubt but that the plaintiff, in the present case, would 
be entitled to judgment, against all the defendants severally^ 
according to the verdict. Though it be now a mixed action, 
yet the same rule may well apply, as in trespass, of finding the 
defendants severally guilty of parts of the trespass, and of find- 
ing some guilty, and others not guilty. The plaintiff is not 
held, as in actions on contracts, to maintain a joint charge, and 
prove a joint possession. In Deckrow and others v.' Jenkin^y 
{Cro. Car. 178.) the ejectment *was against four defendants, 
and three were found guilty as to part, and not guilty, as to 
thd residue, and the fourth was found not guilty generally , 
and this on error was held to be a good finding, and the judg- 
ment in pursuance of the verdict was afiSrmed. In the case 
of Grimstone v. Burgers and others, in the C. B., (Barnes, 176.) 
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there were sixteen ejectments, and sixteen several issues there- 
on, and each declaration contained a large number of mes- 
suages, and were word for word the same, and the court on 
motion, and after opposition by the plaintiff, ordered the eject- 
ments to be consolidated. A similar motion was, a few years 
afterwards, denied in the K. B., in Smith v. Crabb ; (2 Sir, 
1149.) not upon any ground that goes to affect such a finding 
as the present, but on this other ground, which would apply 
equally to all actions of trespass, that it would be obliging the 
plaintiff to go on in all, when perhaps he might be ready in 
some of the causes only. Here the plaintiff made his election, 
in the first instance, to go on against all, and the defendants 
acquiesced by their joint plea ; and this mode of consolidating 
the claims against each trespasser, by consent q( both parties, 
ought to be encouraged as tending to prevent multiplicity of 
suits. I cannot see any objection to the recovery. To allow 
the plaintiff to elect and take his judgment against any one of 
the defendants, and no more, would be very arbitrary, and with- 
out any kind of rule. The defendants are all equally entitled 
to their judgment against the plaintiff, pro faho clamore, or 
they ought equally to be put in misericordia, for they are all 
equally trespassers. To dismiss the plaintiff, and turn him 
round to a separate ejectment against each defendant, would 
be nothing but vexation to all parties ; it would be applying to 
torts, the rule applicable only to contracts, that if you declare 
for a joint possession, you must show one. The case of Jach- 
son, ex dem. Murray and others, v. Hazen, in this court, (2 
Johns. Rep. 438.) is an authority to show that you *need not 
prove a joint possession as laid ; and though that case may, in 
other respects, be considered as bearing upon this, yet they are 
not precisely parallel. The plaintiffs there made out a joint 
possession, as to part of the defendants, and not as to the 
others, and the court thought proper to limit the recovery to the 
joint possession shown. Perhaps the doctrine in that case 
may have been pressed too far, and I feel unwilling to extend 
it to other cases not exactly analogous. Upon the whole, my 
opinion is, that the plaintiff is entitled to judgment against all 
the defendants. 

Judgment accordingly. 
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J. V. N. Yatb^ agamst Lansing. 

cba^eUctfcomt THIS was an action of debt, brought against the defendai)tj 
mitted one of (who is chancellor of the state,) . to recover the penalty of 
SancSr" fir Ij^SO doUars, under the Jifth section of the habeas corpus act, 
maipracuwand which decJafcs, " that no person who shall be set at large up- 
fucLre"%*°aie ^" ^^y habeqs corpus, shall be again imprisoned for the sanae 
Supreme Court, ofTcnce, pnless by the legal order or process of the court wherein 
mu^cY^eed'^^ is bound by recognizance to appear, or other court having 
the officer 3 and jurisdiction qf th|e cause ; ^nd that if any perspn shall knowingly, 
war^^ieooml contrary to tl)is act, recommit or imprison, or cause to be 
mitted by the recommitted or imprisoned, for the same offence, or pretended 
[ * 283 ] offence, any person so ?et at large, *or shall knowingly aid 
AT^^aame of- ^'* ^^^'^^ therein, he shall forfeit to the party aggrieved 1,250 
fence} it was dollars, any colorable pretence or variation in the warrant of 
Sh^ceUoJ ^ commitment notwithstanding." 

not liable to an The decl€1r£^tion stated, that on the 18th August, 1808, the 
fi^rT^JSr^*"^ plaintiff was arrested by the sheriff of Albany, by virtue of 
penalty given fi Writ of attachment issued out of the Court of^ Chancery, 

tionof the*AaS«I ^^' » ^^^^ ^^ t^ilg arrested and in custody of the said sheriff, 

as conms act. and uot been convict or in e:icecution, by legal process or 

^*The penafty Commitment for high treason, &<p., the plaintiff, afterwards, 

given b^ the to wit, ou t^e 18th August, in vacation term, sued out a habeas 

po?ed*on*'inSl ^orj7U5, Under the spal of the Suprerpe Court, which was allowed, 

viduais acting according tq the statute, by the If on. Ambrose Spencer, one ot 

Sf"'cou1t*^^d ^^^ JMstices of the Supreme Court, &c., and that on the 19th 

does not apply August, he was, by virtue of the said writ of habeas corpus, 

court* doue^of l^r^^ght before Mr. Justice Spencer, at, &c., who, upon the 

record.^ rctum of the said writ, ordered the plaintiff to be discharged, and 

courts of" ffene- ^^^ ^* l^'*g^j f^c., and the said sheriff accordingly set at liberty 

rai jurisdiction and discharged the plaintiff, &c. Nevertheless th^ defendant, 

answer 'f^itn- ^^" knowing the premises, and not regarding the statute, &c., 

ally, for acu after wards, on the 12th September, 1808, j^nowingly, wrong- 

hTaTiudii^iai^^c™ ^^^7' ^^^ Contrary to the statute aforesaid, did cause the 
pacity, or for plaintiff to be recomjnitted and imprisoned for the same offence 

men" °^ "^"^^ ^^^ '^''^^ ^^ ^'^^ ^^'^ process or writ of attachment, by color or 
Though a pretence of a certain order bearing date the 5th September, 

tbn^wU^rel ^^^^' ^^^^ ^Y ^^^ defendant, &c., and did cause the plaintiff 
fuses to allow a to be wrougfully and unlawfully recommitted and imprisoned 
7on)wis^abe\ ^y ^^^ sheriff of Albany, for a long time, to wit, for the space 
to an action or. of 48 hours, and which order was not the legal order or process 
Se 'sjfowanw ^^ ^^^ ^^^^^ whcrcin the plaintiff was bound by recognizance 

by him in vaca- 
tion is not a judicial act, yet the judges of the Supreme Court, sitting as a court, in term time, may, in Iheii 
discretion, refuse a habeas corpus. 
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to appear, nor of any court having jurisdiction of the cause. 
By reason whereof, &c. 

The defendant pfearferf, " that on the 13th day of June, 1808, 
and for a long time before, he, the said *John Lansing, jun. 
was, and ever since has been, and still is, chancellor of this 
state, to wit, &c., and that he, as chancellor of this state, and 
not otherwise, at a court of chancery of this state, at, &c., on 
the 13th June, 1803, as it was right and lawful for him, as 
chancellor aforesaid, to do, made an order, of the tenor and 
effect following, &c. (Here the order was set forth.) And 
the said John Ijansing, jun. further says, that he, as chancellor 
of the state, and not otherwise, on the 17th August, 1808, 
at, &c., caused a writ of attachment to be issued against the 
said /. F. JV. Yates, out of the said court of chancery, under 
the seal of the said court, in the words following ; (here was 
set forth the writ of attachment ;) and caused the said writ of 
attachment on the day and year last aiforesaid, to be delivered 
to the sheriff of the city and county of Albany, to be executed 
according to law, as it was right and lawful for him the said 
John Lansing, jun. as chancellor of this state, to do, which 
writ of attachment and order are the same writ of attachment, 
or the order recited therein, mentioned in the declaration of 
the said J. V. N, Yates, and not other or different ; and that 
the said J. V. N, Yates was, under and by virtue of the said 
writ of attachment, imprisoned by the sheriff of the city and 
county of Albany, as the said J, V, N. Yates, in his said dec- 
laration, hath alleged, and as, (fee, and the said John Lansing, 
jun. further says, that true it is, that the writ of habeas corpus, 
mentioned in the said declaration, was sued out, prosecuted, 
allowed, signed, endorsed and delivered, &c., and that, in 
obedience to the command of the said writ of habeas corpus, 
the said sheriff had the body of the said /. V, N. Yates before 
Ambrose Spencer, Esq., one of the justices, &c., with the said 
writ of habeas corpus, and did certify and return, &c. And 
the said justice did, thereupon, order and direct, that the said 
sheriff should set at large the said J. V, N, Yates of and from 
the caption and detention by pretext *of the said writ of 
attachment, and that the said sheriff, in obedience to the said 
order and direction, did set at Uberty and discharge the said J. 
V, N. Yates, &c. But he, the said John Lansing, jun. says, 
that he, as chancellor of this state, and not otherwise, at a 
court of chancery, held, &c. on the 5th September, 1808, as it 
was right and lawful for him, as chancellor of this state, to do, 
made an order to the tenor and effect following; (here the 
order was set forth ;) which is the same order f?)r recommitment 
in the declaration of the said /. V. N. Yates tibove-mentioned, 
and not other or different. And the said John Lansing, jun. 
further says, that the said order was, on the, &c. delivered by 
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his command, as chancellor aforesaid^ to the sheriff of, &c., and 
the said sheriff, under and by virtue of the said order, to wit, 
on the 12th day of September aforesaid, toolt and imprisoned 
the said J. F. N. Yates, as it was right and lawful, and the 
duty of the said sheriff to do, which is the same lecaption and 
imprisonment set forth in the declaration of the said J. V. N, 
Yatesy and not other or different, and this he is ready to verify, 
wherefore he prays judgment, &c. To this plea there was a 
general demurrer and joinder. (For the. proceedings On the 
attachment and habeas corpus, mentioned in the declaration 
and plea, see 4 Johns, Rep. 317.) 

At the last term — {Tuesday, November 14th.) 

T. A, Emmet, in support of the demurrer, stated the points 
on which the plaintiff relied. 1. That the facts disclosed by 
the plea bring the defendant within the fifth section of the 
habeas corpus act, and that no matter was offered by the plea 
which could form an exception to the act. 

2. That the attachment set forth in the plea is illegal, upon 
the face of it, having no return day, and being indefinite as to 
, the duration of the imprisonment. 

*3. That the recommitment being by order, and not by vyrit, 
was void. 

4. That the defendant had no rightful power to recommit, 
after the plaintiff had been discharged by habeas corpus. 

He observed, that after the decision of the court in the case 
of Mr. Yates, on the return of the habeas corpm, (4 Johns. 
Rep. 317.) he should not presume to argue the points arising 
in this cause, which he supposed to be comprehended in the 
opinion delivered by the court in that case ; but he wished for 
a speedy decision on the demurrer, in order that the plaintiff 
might bring a writ of error. 

Kent, Ch. J. There is a point of very great importance 
arising on the pleadings in this cause, which was not argued 
or decided in the case of Mr. Yates, on the habeas cotpus ; 
that is, whether the chancellor, while acting officially and 
judicially, is responsible, in this action, for what he has done 
as chancellor. 

Emmet said, that as he was instructed, he should decline 
arguing that point, and would leave the whole case to the 
court, on the pleadings before them. He did not think that he 
could add any thing material to what he had said in his argu- 
ment of the former case. 



Harison, contra, observed, that he had come prepared tc 
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argue against the demurrer, but as the counsel on the other 
side declined any argument, he did not think it proper to say 
any thing, further on the subject. He was ready, however, to 
argue the point suggested by the chief justice. 

Kent, Ch. J. I consider the point as of so much importance, 
that I shall not express my judgment on the demurrer, without 
bestowing some further consideration "^on the case, and stating 
the reasons and grounds of the opinion I may form, at length ; 
particularly after the intimation, that a writ of error is to be 
brought. Though the plaintiff's counsel declines arguing the 
the case, yet as the court must give judgment on the demurrer, 
I feel it to be my duty to examine it for myself. And as there 
are so many other causes now to be argued and decided, it may 
be necessary to take time until the next term ; but this will 
produce no delay to the plaintiff, as the Court of Errors will 
not sit until after the February term. 

Cur. adv. vuli. 

The opinion of the court was now delivered by 

Kent, Ch. J. The record before the court presents the 
case of a civil suit, brought against the chancellor of this state 
for an act done by him in his judicial capacity, while sitting 
in the Court of Chancery. The pleadings admit that the de- 
fendant did, as chancellor, and not otherwise, at a court of 
chancery, held on the 15th of September, 1808, order the 
plaintiff, after he had been discharged upon habeas corpus, 
by one of the judges of this court, to be recommitted for the 
contempt and malpractice for which he had been originally 
imprisoned, and that the action is brought for such reimprison- 
ment, and to recover the penalty mentioned in the 5th section 
of the habeas corpus act. 

The counsel who appeared for the plaintiff at the last term 
(and who was the same counsel that argued the case .upon the 
habeas corpus at the last February term) declined to argue 
this case, but would not consent that judgment should pass 
against the plaintiff by default, and pressed the coUrt for- a de- 
cision during the term, and accompanied his motion with an 
intimation that he intended to carry the cause, by writ of 
error, into the Court for the Correction of Errors. This fact 
must be my *apology for bestowing more time upon the case, 
than the doctrine which it involves, might seem to require. 
We have given it a deliberate attention, and in the opinion of 
the court, the action cannot be sustained upon any principle 
of law, justice or public policy. 

The words of the statute, upon which the suit is brought, 
are, ^^ that no person who shall be set at large upon any habeas 
corpus, shall be again imprisoned for the same offence, unless 
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by the legal order or process of the court wherein he is boiwd 
by recognizance to appear, or other court having junsdictioa 
of the cause ; and if any person shall knowingly, contrary to 
this act, recommit or imprison, or cause to be recommitted or 
imprisoned for the same offence, any person so set at large, he 
shall forfeit to the party grieived, 1,250 dollars." There 
appears to be several strong reasons why this section in the 
statute cannot support the action. 

The order of the Court of Chancery was legal, inasmuch as 
the previous discharge of the plaintiff was not in a case author- 
ized by the statute, and was null and void in law. This was 
the decision of the court at the last August term, (4 Johns, 
Mep. 317.) and it will be unnecessary to review that point, or 
repeat what was then said. According to the judgment of the 
court, there cannot be a pretext for this suit, even if the de- 
fendant was otherwise liaUe for an undue exercise, or misap- 
plication of the powers of his court. 

But the point which I purpose now principally to con- 
sider is, whether there be any foundation in law for the 
suit, admitting that the defendant was mistaken in supposing 
that the discharge of die plaintiff under the habeas corpus, was 
unduly made. The statute allows the party so discharged, to 
be again imprisoned for the same offence, provided it be by the 
legal order or process of the court wherein he is bound by recog- 
nizance to appear, or other court hwciitg jurisdiction of the cause, 
•Any court which has jurisdiction of the subject matter, may 
reimprison, notwithstanding the dischaige. To state a plain 
case ; if a person committed at a court of oybr and iemiiner^ 
or sessions of the peace, of a felony, and imprisoned in the 
state prison, be discharged by a judge on habeas corpus, on the 
ground that the court had no authority to commit, or that the 
order of commitment was invalid, would any one doubt thai 
the court might cause the convict to be further reimprisoned 
either upon the same warrant, if it judged it sufBcient, or by 
awarding a new and better one ? The statute never intended 
such a destruction of principle, as to intrust to a judge in va* 
cation, the power to control the judgment, or check the juris* 
diction of a court of record. 

Our system of appellate jurisprudence is built upon a sound* 
er foundation, and instead of intrusting to the^a^ of a single 
judge, to correct the errors of any court of justice, it has pfo* 
vtded the constitutional process by appeal, or a writ of error. 
It is sufficient that the court which commits has jurisdiction, 
of the cause of cixnmitment ;^ and as the cause in the present 
case was an alleged malpractice and contempt, the Court ot 
Chancery most undoubtedly had jurisdiction over the subject 
matter. It is decisive on the point, that the court considered 
the act of which it complained, to be a contempt and malprac*^ 
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4&Q} by beiqg an unauthorized int^rfereQce with the practice of AL31NY. 
the court. Every court judges exclusively for itself, pf its own ^** ^^*^' 
contempts ; no other court, and much less a single judge out 
of court, c^ Mpd^rtake to judge on the question. The plain- 
tiff wa^ rjepommitted; to u^e the laiigt|ajge of th^ order, fpr 
'^{Contempt and fqalpraje|ice ;" andwh^th^r the Court of Chan- 
cery was right or wrong in considering that the plaintiff '3 con- 
duct amounted to a contempt^ and w|iether it took the proper 
steps to ascertain the cpntempt, is perfectly immaterial fis to 
the point of jurisdiction. It liad authority to pnnish con- 
tempts. It must judge what are contempts, ^^rractising as [ * 290 ] 
splicitor, without leave, and practising in another's name, and 
practising in another's name without his knowledge, ar<& all 
misdemeanors, and contempts of the court. These are unde- 
niable propositions. 

On the ground which the court took, then, it certainly had 
jurisdiction pf the subject n^atter. The case of Howelly thp 
recorder of LondoUy is to this purpose. He presided at a 
court of oyer and terminer, and fined and imprisoned a juror, 
for bringing in a wrong verdict. In a suit against him for this 
act, the whole Court of C. B. declared that the oyer and ter- 
miner had jurisdiction of the causp, because it had power to . 
.punish a misdemeanor in a juror ; though in the case before 
the court, the recorder had made an erro|ieous judgment in 
considering the act of the juror as amounting to a misde- 
meanor, when in fact it was no misdemeanor. (Hammond v. 
Howell, 2 Mod. 21S.) 

To be prepared to give a sopnd construction to the statutp 
giving the penalty in question, we ought to bear in mind the 
oniform and solenPip language of the common law, as to the 
ifesponsibility of judges, by private suit, for their judicial de- 
cisions. " Wp shall never know," says Lord Coke, " the true 
reason of the interpretation of the statutes, if «ve know not 
what the law was beforp the making of them." Where courts 
of special and limited jurisdiction excped their powers, the 
whole proceeding is coram non judice, and all concerned in 
«ttch void proceedings are held to be liable in trespass. (Case 
of the Marshahea, 10 Co. 68. Terry v. Huntington, Hardre^, 
430.) But I believe this doctrine has never been carried so 
far as to justify a suit against the , members of the superior 
courts of general jurisdiction, for any act done by them in a 
judicial capacity. There is no such case or decision which I 
liave met with, and I find the doctrine to be decidedly other- 
wise. In Miller v. Seeve, (8 Black, Rep, 1141.) Lord Ch. J. 
JJc Grey said, *that the judges of the king's superior courts of [ * 291 ] 
general jurisdiction were not liable to answer personally for 
their errors in judgment. The protection as to them was ab- 
solute f^nd universal ; with respect to the inferior courts, itwaa 
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^^^^Si;Jfi^ sought for in the present suit, was, I think, very dearly 

Yates imposed upon individuals only acting ministerially or extraju- 

j^^ ^- dicially out of court. The words of the statute do not apply 

to the act of a court done of record ; and we ought to require 

a positive application of the penalty to such a case, before we 

can in decency presume that the statute intended so far 

to humble and degrade the judicial department, as to render 

the judges responsible i^ a civil suit for their judicial acts. 

The doctrine which holds a judge exempt from a civil suit 
or indictment, for any act done, or omitted to be done by him, 
sitting as judge, has a deep root in the common law. It is to 
be found in the earliest judicial records, and it has been stead- 
ily maintained by an undisturbed current of decisions in the 
English courts, amidst every change of policy, and through 
every revolution of their government. A short view of the 
cases will teach us to admire the wisdom of our forefathers, 
and to revere a principle on which rests the independence of 
the administration of justice. Juvat accedere fontes atqiie 
kaurire, 

Serjeant HatoJcins (b. 1. c. 7. p. 6.) lays down this general 
rule as the result of his inquiries on the subject : " That the law 
has freed the judges of all courts of record from all prosecu- 
tions whatsoever, except in the parliament, for any thing 
done by them openly in such courts as judges. For," he 
adds, " the authority of government cannot be maintained, 
unless the greatest credit be given to those who are so highly 
intrusted with the administration of public justice, and that 
if they should be exposed to the prosecution of those whose 
[ * 293 partiality to their own causes would induce them *to think 
themselves injured, it would be impossible for them to keep 
up in the people that veneration of their persons, and submis- 
sion to their judgments, without which it is impossible to 
execute the laws with vigor and success." 

We meet with the principle here stated as early as the Book 
of Assise, 27 Ed. III. pi. 18. The case there was, that A. 
was indicted, for that, being a judge of oyer and terminer y cer- 
tain persons were indicted before him of trespass, and he had 
entered upon the record ' that they were indicted of felony, 
and judgment was demanded, if he should answer for falsify- 
ing the record, since he was a judge by commission ; and all 
the judges were of opinion that the presentment was void. 
And at this same early period, we find this wise protection 
extended equally to grand jurors. In 21 Ed. III. Hil. pi. 16. 
a writ of conspiracy was sued in K B., and the question was, 
whether it be a good plea to the action, that the defendants 
wer^e indictors in the case complained of, and it was held to 
• be a good plea. In 9 Hen. VI. 60. pi. 9. an action upon the 
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case was brought against A, for fraud, in executing the office 
of escheator, and Babingion, J., said, and so it was agreed, 
that such a suit would not lie against a judge of record. So 
in 9 Ed» IV. 3. pi. 10. it was held by Littleton^ J., and not 
denied, that an action of assault and battery would not lie 
i^ainst a justice of the peace, for what he did as a judge of 
record ; and the same principle was afterwards more solemnly 
advanced by all the judges, in 21 Ed, IV. 67. pi. 49. They 
all concurred in opinion, that for what a justice of the peace 
did in the sessions, he was not amenable. 

These cases, and many more opinions of the like effect, 
which could be gleaned from the Year Books, conclusively 
show, that judges of all courts' of record, from the highest to 
the lowest, and even jurors, who are judges of fact, were 
always exempted from prosecution, by action or indictment, 
for what they did in their judicial *character. It did not 
escape the discernment of the early sages of the law, that the 
principle requisite to secure a free, vigorous and independent 
administration of justice, applied to render jurors, as well as 
judges, inviolable ; and I fully acquiesce in the opinion of 
Lord Ch. J. Wilmot, that trials by jury will be buried in the 
same grave with the authority of the courts who are to pre- 
side over them. But I proceed to show that in subsequent 
periods of the English law, the doctrine was equally asserted 
and enforced. Staunford, in his Pleas of the Crown, which 
was first published in 1567, says, (p. 173.) that no prosecution 
for conspiracy lies against grand jurors, for it shall not be 
intended, that what they did, by virtue of their oaths, was 
false and malicious ; and that the same law applied to a justice 
of the peace, for he shall not be punished as a conspirator, for 
what he. does in open sessions as a justice. In the case of 
Floyd and Barlcer, (12 Co. 23.) the subject underwent a 
solemn consideration by Lord CoTce^ and all the judges ; and 
their resolution was, that no grand juror was responsible for 
finding an indictment, and that no judge, who tries and gives 
judgment in a criminal case, or does any act in court, was to 
be questioned for it, either at the suit of the party, or of the 
king. And it was observed, " that if the judges of the realm 
who have the administration of justice, were to be drawn in 
question, except it be before the king himself, it would tend to 
the slander of justice, and those who are the most sincere 
would not be free from continual calumniations." In Aire v. 
Sedgwick, (2 Roll, Rep, 199.) Noy, J., laid down the same 
uncontradicted rule, that no action lay against a judge for any 
thing which he did as judge. But the case of Hammond y, 
Howell, (1 Mod. 184. 2 Mod, 218.) deserves our particular 
notice, as being peculiarily weighty on the point before us. 
This is the case to which I have already alluded for another 
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purpose. The defendant wits recorder of London, ftnd, as one 
of *lhe jtidges of oyer arid terminer, had fined and imprisoned 
the plaintiff, because he had brought in it verdict, as a petit 
juror, contrary to the direction of the court and the evidence. 
If eter a case was calculated to aUradcen sensibility, and io try 
the strength of the principle, this must have been one. It 
arose some time after the decision in BushelVs case, in which 
it was agreed by all the judges, that a juror was not finable 
for his verdict. The act of the defendant was admitted to 
have been illegal, and no doubt it struck the whole court as a 
high*handed and arbitrary measure. The counsel for the 
plaintifiT admitted the weight of. the objection, that an action 
would not lie against a judge of record for what he did, qua- 
tetius a jndge ; and he endeavored to except this case from the 
general principle, by contending, that what the defendant did 
wais Efot warranted by his commission, and that, therefore, he 
did liot act as jtidge. But the court did not yield to such 
niiserable sophistry ; for they held, that the bringihg of the 
action was a greater offence than the imprisonment of the 
plaintiff, for it was a bold attempt both against the government 
and justice in geiieral. They said that no authority, or sem- 
blance of an authority, had been urged for an actton against a 
judge of record, for doing any thing as judge ; that this was 
never befdre imagined, and no action would lie against a judge, 
for a wrongful commitment, any more than for an erroneousr 
judgment ; that though the defendant acted erroneously, he 
acted judicially, and if what he did was corrupt, complaint 
might be made to the king, and if erroneous, it might be re- 
versed. 

The case of Oroenvelt v. Burnwell (12 Mod. 386. 1 Salk. 
396. I Ld. Rtiym. 454.) arose long after the passift^ of the 
habeas corpis act, and the unanimous opinion of the Court of 
K. B. Was gt\en by Sir Jdhn Holt, whose name has always 
been held in reverentse by English freemen ; for he Was a 
sound judge and an indexible *patriot, who manifested, on 
every occasion, a generous atid distinguished zeal for the liber- 
ties of the people. He went at large into the cases in support 
bf the doctrine, and showed, to every one's entire satisfaction, 
that judges wiere not liable to an action by the party, for what 
they did as judges ; that no averment was admissible that a 
judge of record had acted against his duty ; thtit if even a 
justice of the peace should record that, upon his view, as a 
force which was no force, he could not be drawn in question, 
for it is a jtidicial act ; that, in like manner, jurors were not 
responsible for their verdicts, because they were judges of fact ; 
and he atJderf, in this emphatical language, " that it Would ex- 
pose the justice of the na!tion, and no man would execute the 
office of judge, upon peril of being arraigned, by action or 
206 



OP THE STATE OF NEW^YORK. 



395 



indictment, for every judgment he pFonoiuices/' In the very 
modem cases of Miller v. Searl and otkert,, (2 Black. Rep. 
1145.) and of Moatyii v. Fabrigasy (Cau;p. 172.) Be Ortyy 
Ch. J., in the one, and Lord Mamfield in the other case^ ex~ 
pllcitly and emphatically declare the same doctrine. Indeed^ 
I am persuaded that the dkrcusaion of the question^ even 
under this 5th section of the habeas corpus abt, would not now 
be endured in any court in Westminster HalL 

I shall close this review of the cases with noticing one arising 
in an American court. The case I allude to is that of Phelps 
V. Sill, lately d^ded in the Supreme Court of Connecticut (1 
Day^s Cases in Error, 315.) From the characters composing 
that courts I think the decision entitled to great consideration. 
That was a suit against a judge of probates for omitting to take 
security frcmi a guardian, and the court held that the action 
would not lie. They said that " it was a settled principle, that 
a judge is not to be questioned in a civil suit for doing, or for 
Delecting or refusing to do, a particular official act, in the ex- 
ercise of judicial power. That a regard to this maxim was es- 
sential to the administration %f justice. If, by any mistake in 
the exerdse of his office, a judge should injure an individual^ 
hard would be his condition, if he were to be responsible for 
damages. The rules and principles, which govern the exercise 
of judicial power are not, in all cases, obvious ; they are often 
complex, and appear under different aspects to different per- 
sons. No man would accept the office of judge, if his estate 
were to answer for every error in judgment, or if his time and 
property were to be wasted in litigations with every man whom 
his decisions might offend." 

After this^ recognition of the principle, I may confidently 
appeal to every sound and intelligent lawyer^ whether it could 
jjossibiy have been the meaning of the habeas corpus act, to 
niake the diancellor, or any other judge of any other court of 
record, responsible in a civil suitj for a heavy penalty, for an 
action done of record by him, while sitting in his court of jus- 
tice. Ought such a sacred principle of the comititon law, as 
the one we have been considering, to be subverted, without 
an express declaration to tha^ effect ? Does such a construe- 
ttion appear ever to have been entertained in any book^ or b^r 
atiy individ0al, from the time of the statute of Charles 11. until 
the bringing of the present suit ? Our act is but a transcript 
from the English statute, and Serjeaoal Hawkins (b. 2. c. 15. 
^ 24.) expressly excludes every such construction. "The 
habeas corpus act,'^ he observes, "makes the judges liable to 
an action at the suit of the party, in one case only, viz:, in tefus* 
ing to aw«Erd a hidkas: corpus, and^ seems to leave it to their 
d^reli^fif in all oth^ ca^es, to pursue the directions of the 
act)^in^ the Btsm^ maftn<er a» they ought t<y execute ali other 
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laws, without making them subject to the action of the party, 
or to any other express penalty or forfeiture." The penalty 
to which the chancellor and judges are liable is mentioned in 
the fourth section of the act ; and that is given against them 
by name, and only for *their refusal, m the vacation time, to 
allow a writ of habeas corpus, when duly applied for. The 
chancellor and judges may refuse such a writ, at their discre- 
tion, if applied for in term time, and the penalty will not 
attach. It is only when they refuse, in a mere ministerial ca- 
pacity, to allow a writ, that they are made responsible. The 
allowance of a writ in vacation, is not a judicial act. It is 
merely analogous to the case stated in Green v. The Hundred 
of B. (1 Leon, 323.) where it was held, that an action on the 
case lay against a justice of the peace, for refusing to take the 
oath of the party robbed, because, in such case he did not act 
as a judge, but as a particular minister appointed by the statute 
of Eliz, to take examinations. The habeas corpus act does 
not, then, in any of its provisions, violate, or even touch the 
principle, that no suit Hes for a judicial act. Though the 
judge is bound under a penalty, to allow the writ, yet when 
the prisoner is brought before him, he is to discharge, bail, or 
remand him, as he shall be advised ; and no action or penalty 
is given for what he shall then do or refuse to do. 

Judicial exercise of power is imposed upon the courts. 
They must decide and act according to their judgment, and 
therefore the law will protect them. The chancellor, in the 
case of the plaintiff, was bound in duty to imprison and reim- 
prison him, if he considered his conduct as amounting to a 
contempt of his court. The obligations of his office left him 
no volition. He was as much bound to punish a contempt 
committed in his court, as he was bound in any other case to 
exercise his power. He may possibly have erred in judgment, 
in calling an act a contempt which did not amount to one, 
and in regarding a discharge as null, when it was binding. 
This court may have erred in the same way ; still it was but 
error of judgment, for which * neither the chancellor, nor the 
judges of this court, are or can be responsible in a civil suit. 
Such responsibility would *be an anomaly in jurisprudence. 
No statute could have intended such atrocious oppression and 
injustice. The penalty is given only for the voluntary and 
wilful acts of individuals, acting in a private or ministerial ca- 
pacity. It is a mulct, and given by way of punishment. The 
person who forfeits it, must ^^ knowingly, contrary to the act,'^ 
reimprison, or cause the party 4;o be reimprisoned. There 
must be the scienter, or intentional violation of the statute ; 
and this can never be imputed to the judicial proceedings of a 
court. It would be an impeachable offence, which can never 
be averred or shown, but under the process of impeachment 
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No man can foresee the disastrous consequences of a prece- 
dent in favor of such a suit. Whenever we subject the estab- 
lished courts of the land to the degrada^tion of private prose- 
cution, we subdue their independence, and destroy their 
authority. Instead of being venerable before the public, they 
become contemp^ble ; and- we thereby emboideoL tl^ liceatibUs 
to trample upoa every thing sa^Qii^d in aociety, aad to. overturn 
those institutions whioh hfeiv^ hitherto been deeined the best 
guarcUans of civil liberty. 

I aiiD, therefore, of opinion th&t judgment ought to be entei^ 
ed for the defi^dant. 

Thompson, J., and Van Nbss, J., ooncmred. 

Yates, J., was absent;* 

Sfencea, J. The decision of the cpurt> at the last August^ 
term, in the matter of John V. N. Ya^es, entitles the defend^ 
ant to judgment on the demuirrer. A majority of this oourt^ 
held that the recommitment of the plaiiltiff, after he had been 
set at large on habeas corptL$, was a legal and justifiable act. 

I have not thought it necessary to examine the otb^ point 
in the cause, with a view to deliver an *opinion on it ; but I 
have so far considered it, as to be unable to subscribe to sev^-* 
ral positions in the opinion just delivered ; I must, ther^ore^ 
be considered as giving no opinion on ttmt point; 
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Judgment for the defendant; 
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Where the voy- THIS was an actiOR on a valued policy of insurance, dated 
cfmmeSced^*^ the 4th November, 1807, on the American ship Rover, on a 
and the ves- voyagc at and from New -York, to Wilmington, North Caro-*. 

ed, bythelmirl ^*^^j ^^^ ^^ ^^^ fr^"^ thcucc to DubUn, and at and from 
vention of the thcucc to New - YorJc. A vcrdict was taken by consent, for 
^t^Tecet the plaintiff, for 10,651 dollars and 39 cents, subject to the 
ber, 1807, it Opinion of the court on the following case. 
u^ins^ed hS The Rover sailed from New - York the i5th November, 1807, 
a right to aban- ou the voyagc insured, and arrived at Wilmington, the 25th 
^on^andjecov- ^f ^^^ same month, where she took in a cargo for Dublin. 
loM. (a) Having regularly cleared out, with all the regular and custom- 

ary papers and documents, and every other requisite for the 
safe prosecution of her voyage, she set sail from Wilmington, 
on the 1st day of January, 1808 ; owing to contrary winds, 
she did not reach further than Fort Johnson, on Cape Fear 
River, about 30 miles below Wilmington, on the 5th January. 
As the ship was passing Fort Johnson, she was brought to, by 
the firing of a gun from the fort ; and soon after, a person came 
on board, from the fort, and read to the captain the act of 
Congress, for laying an embargo on the ships and vessels, in 
the ports and harbors of the United States, which had been re- 
[ * 300 ] ceived at the fort the day before. *The captain was forbidden 
to proceed on his voyage, and was compelled to come to 
anchor under the guns of the fort, and was prevented from 
proceeding further on his voyage. This was done by order 
of the executive of the United States ; and while the vessel 
was lying at Fort Johnson, an officer of a revenue cutter of 
the United States, on the 13th January, came on board the 
Rover, and took from the captain the ship^s register and 
clearance. 

About the middle of April, the vessel was moved up the 
river, to avoid the effect of worms on her bottom ; and about 
the 1st May, she returned to Wilmington, where, by the direc- 
tions of the consignee, the crew were paid off and discharged. 
On the 14th April, the plaintiff made an abandonment of the 
vessel to the defendants, and exhibited to them the regular 
proofs of interest and loss ; and, in August following, he 
brought the present action against the defendants, to recover 
the amount insured. 

Harris, for the plaintiff. The question arising in this case 

u 

{a) See Francis v. Tfie Ccean Ins. Company f 6 Ccw. Rev 404. 
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IS, whether the plaintiff has a right, in consequence of the in- 
tervention of the embargo, laid by the act of Congress, to aban- 
don and recover for a total loss. . The point is new and im- 
portant ; and, on general principles, I shall contend that the 
plaintiff is entitled to recover. The loss is within the general 
words of the policy, which is against all arrests, restraints, d^c, 
and unless the defendants can show some rule of law that ex- 
empts this case from the operation of the general words, they 
must be liable. (I Burr, 341.) 

The case of Rotch v. Edh, (6 Term Rep, 413.) decided in the 
K. B. in England^ was that of a neutral, insured in England^ at 
and from a port in France, and detained by an embargo, laid 
by the French government, at U Orient ; and the court, after a 
consideration of all the authorities, foreign and domestic, were 
clearly of opinion, that the plaintiff *was entitled to recover. 
It is true that Lord Kenyan takes care not to deliver any 
opinion, as to what would be the decision of the court, where 
an embargo should be laid in England on a ship insured there. 
In Green v. Young, (2 Ld. Raym, 840. 2 Salk. 444. S. C.) 
Lord Holt, though it was not necessary to decide the point, 
in that case, inclined to the opinion that an embargo laid by 
the goveriiment of England, on a vessel insured there, was a 
peril within the policy ; and this seems to be the inclination 
5f the court in Rotch v. Edie, and RoGertson v. Ewer. (1 Term 
Rep. 127.) 

Marshall lays it down, that if a British ship be arrested or 
seized by the authority of the British government, from state 
necessity, it is a detention within the meaning of the policy, 
for which the insurer is liable ; {Marshall on Ins. 2d ed. 608. 
510.) and this is the opinion of all the English elementary 
writers on the subject. {Evanses Essays, p. 32. Burn on Ins, 
133. Annesley,13. Park on Ins. 6th ed. 109.) The case 
of Odlin V. The Insurance Company of Pennsylvania, (see 
HalVs Lato Journal, v. 2. p. .221. 232.) recently deciaed, 
(April, 1809,) in the Circuit Court of the United States for 
the district of Pennsylvania, is perfectly analogous ; and the 
precise question now before the court was there determined. 
The learned judge ( Washington) who delivered the opinion of 
the court in that case, declared, that " upon the most mature 
consideration which it had been in the power of the court to 
give in the case, they thought that upon legal principles, upon the 
reason and policy of the thing, and upon a fair construction of 
the contract, the plaintiff was entitled to recover for a total loss.'* 

No objection can be made as to the illegality of the contract, 
in this case, as the voyage had commenced before the embargo 
was known or had taken effect. 

The nisi prius cases of Conway v. Forbes, and Shaw and 
Murray v. Shedden, {Park,6ih ed. 609. 610.) may, perhaps, 
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b^ cited against the plaintiff; but Lord EUenborough proceeded 
on a principle of poUcy, which will not, I trust, be adopted irt 
thi$ court. Besides, in the case of Page v. Thompson, {ParJc^ 
6th ed. 109.) his lordship, in a case like the present, between; 
two British subjects^ deculed in favor of the plaintiff. 

^Colden and Hoffman, contra. The plaintiff, it must be ad- 
mitted, has the opinion of a very learned and able judge in 
his favor, on the very point now before the court; but we 
shall pursue a diflerent course of argument, and endeavor to 
point out some defects in the principle on which the learned 
judge proceeded, tn the view we take of the subject, it is 
not necessary to deny that the detention in this case is within 
the general words of the policy ; for if we can show that this 
contract has been dissolved, or is against law, or the principles 
of public policy, the court will not support it. 

If the act laying the embargo is perpetual, it must produce 
a dissolution of the contract. The terras of the act are general, 
without any limitation whatever. It is as permanent as any 
other act of Congress. It is not a matter of course, that a law 
respecting trade must be temporary. Where a law is general 
aiid Unlimited in its duration, it must be considered as perma- 
neat and perpetual^ as any law, which a future legislature naay 
have the power to alter or repeal. Judge Washington admits, 
that if an embargo were permanent, it would produce a disso- 
lution of the contract ; and it is not easy to discover how he 
can find any thing in the law to show it to be temporary. It 
may be true that embargoes laid in England are equally general 
and unlimited in their terms. But there the king, by virtue of- 
his prerogative, lays the embargo, and as he has no power to 
lay any permanent restriction on trade, it follows, of course, 
that the embargo must be temporary. But it would be other- 
wise, if such an embargo were laid by act of parliament, or 
the supreme legislative power of the state. 

The act of the 22d December^ 1807, is not an embargo. 
An embargo is a prohibition of ships' sailing, on the breaking 
out of war, or in an actual war. {Lex Mercatoria, 4th ed. 
260. ParJCy 6ih ed. 103, 104. Marshall, 2d ed. 508.) It 
is a measure of reprisal, or partial hostihty. But the act of 
Congress has nothing in it of a hostile nature. It allows all 
foreign vessels to depart from the United States. It is, *in 
terms and effect, a prohibition of trade with Great Britain 
and France, without any limitation; a local aiid domestic 
regulation, to save the property of our citizens from the chance 
of loss ; and not a hostile measure against a foreign nation 

The policy contains a clause that Uie insurers, are not to be 
liable in case of any seizure or detention for, or on account of 
any illicit or prohibited trade. If the law, then, was permanent ^ 

2ia 



] 



OF THE STATE OF NEW -YORK. 



303 



it timolved the contract. If it was a proliiBition of trade, it 
IS within the peculiar clause of the policy. The English 
jK^licies do not contain such a daudie, ^nd the causes decided 
fSi England cannot, therefore, appljr. Abbott iLaw of S/up- 
pingy <&c. 8d ed. 406.) says, if coiknnieroe be wholly prohibited 
between tbe conntry to which the ship bel<»^ and that to 
^hich she is destined, the contract of conveyiLnce is at an end, 
the chaifter'^party is dissolved ; and such is the effect of a prohi- 
bition of ithe expoFtatiob of the particular commodities that 
compose the cargo^ or, by the terms of the contract, are destined 
to compose it. He is of opinion that the same principles 
would apply to the same events happening after the commence- 
ment, and before the conviction of the voyage, though a dif- 
ferent rtde is laid doB^'n by the Frendi ordinance. 

This case cannot be distiMuished, in principle, from that of 
Toute^ng and ano^r v. Hubbard. (3 Bos, and PulL 29l.) 
The insured must be deemed to have assented to the laW of 
the United States, and to which he was a party, since, ad a 
citizen, he is a component part of the sovereignty.. The loss, 
then, arising from this detention has happened by his own act 
or default. In the 7iisi prius case of Conway v. Gray, (1 
Faric, 6th ed. 609.) before Lord Ellenboro\tgkj he agreed with 
Lord Alvanley, that the subject must be considered as a party 
to the act of his government, and that, therefore, the insured, 
an American tiiizen, could not recover against a British insurer, 
on the ground of an embai^o by the American government. 
There were two cases decided, '^t the same time, on the same 
general principle. It is true. Lord EUenborough gives no 
opinion what would be the effect of an insurance between two 
British subjects, in case of an embargo ; but there appeal's to 
be 3ao difference, on the principle which he has laid down. 

Again, a covenant to do ah acft which is lawSil at the time, 
biit which, afterwarcb, becomes unlawful, cannot be enforced. 
(1 Salk. 198. 1 Mod. Rep. 169. 1 Ld. Raym. 321.) Con- 
tracts or i^eements which are tawifol when made, may be an- 
nulled by the legislature; for the parties are supposed to have 
consented to them only on the tacit condition, that they shall 
4)6 dissolved, if the government throws any obstacles in the 
way of their perforrnance. (1 Powell on Contracts, 446. 
Fuffendorf, L. N. and N. lib. 3. c. 7. sec. 6. and Barbeyrac^s 
Note.) It may be said, that the contract of insurance is not 
to do an unlawful act. But h is substantially the fiame thing ; 
for it is u contract to indemnify another foi* doing an unlawful 
act ; and thereby encourages ieind facilitates the 4oing of what 
is unlawful. A kwful contract for an unlawful purpose is 
void. A participation in carrying an illegal purpose into effect 
v^itiates every contract, whether primm'y or secondary, of wMch 
it constitutes the object. (Eaans^s Foliiier^ v. 2. p. 8. App.) 
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As if a person is engaged in an unlawful trade, any insurance 
upon such illegal trade is void. {Park on Ins, 6th ed. 309.) 

That the voyage ha(l actually commenced in this case, before 
the embargo was laid, can make no difference, as the vesse 
was still within the jurisdiction of the United States when the 
act passed, which rendered it unlawful for her to proceed. 

Again, from principles of public policy, no contract can be 
enforced, which renders it the interest of the party to violate 
the laws of the country of which he is a citizen. Wagers 
between two voters on the event of an. election, or as to the 
articles of a treaty of peace, are illegal and void. (1 Term 
Rep. 56. 7 Term Rep, 535. 5 Term Rep, 405.) The case 
of a policy of insurance is equally strong ; for it encourages 
the insured to violate the embargo. If such a rule prevails in 
Englandy *there is a stronger reason for its being adopted in 
this country, where every citizen forms a part of the sovereignty 
of the United States, Suppose a wager laid whether Congress 
would lay an embargo or not, could an action be maintained 
on the wager ? An insurance on a voyage, in case of an em- 
bargo is» in effect, the same as a wager. 

Emmety iv reply. All the authorities and opinions to be 
found in the books, without exception, are in favor ©f the 
plaintifTs '-ight to recover. The nisi prim cases of Conway v. 
Gray and others, before Ld. Ellenboroughy do not make any 
alteration of the principle, that the insured may abandon in 
case of an embargo. His lordship went upon a principle of 
public policy only; that where a foreign country adopts a 
hostile measure towards Great Britain, a subject of thai 
country should not be allowed to recover against a British 
subject, in a British court, for a loss arising by the act of his 
own government. But in the case of Page v. Thompson, 
(Park on Ins, 6th ed. 109. Note,) his lordship decided that 
one British subject might recover against another British sub- 
ject, for a loss arising from an embargo by their own govern- 
ment, as it was a totally different case from that between a 
foreign and a British subject. And in a late case, that of 
Visger v. Prescott, (5 Esp, Cases, 184.) he decided, that an 
insurance of neutral property, detained by the British govern- 
ment, was lawful. 

If the embargo be permanent, it dissolves the charter-party, 
and then the insurer is as much liable for a total loss of the 
voyage, as he would be in a case of capture. If the embargo 
is merely temporary, it is agreed that the insured may abandon. 
But according to the constitution of the United States, Con- 
gress has no power to lay a perpetual embargo ; such an act 
would be void. In either case, then, the insured must recover. 

The act operates merely on the contract to carry ; and a 
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mistake has arisen on the other side, in confounding *th?» con- ALBANY, 
tract of charter-party with that of insurance. v^^^^Jfi^ 

The arguments drawn from public policy have no wei^jht ; m'Brids 
for if the contract of insurance is held to be valid, it oecomes jji. Z' q 
the interest of the insured not to break the embargo ; for if he 
violates the law, he is certain to lose ; but if he obeys the law, 
lie will be indemnified. Insurers cannot break the law, for 
they are not the owners of vessels. There could be no valid 
policy of insurance after the embargo was laid, for there would 
then be no lawful voyage to be insured. The risk in the 
present case had commenced sixteen days before the act laying 
the embargo. 

This cannot be considered in the light of a wager on the 
acts of government. * It is not a wager that there shall be no 
eflabargo ; but merely that the vessel shall proceed to sea, before 
any embargo takes place. Suppose it had been stipulated in 
the policy, that if the vessel should be stopped by the embargo, 
the underwriters should be liable as for a total loss, could it be 
said, that such contract would be illegal and void ? The point 
of policy, as well as the other questions arising in this case, 
were fully considered by Judge Washington^ in the case of 
Odlin V. The Insurance Company of Pennsylvania, It would 
be very inconvenient if the state courts, on questions of this 
nature, should differ from the courts of the United States ; 
that there should be one law of insurance in this court, and 
another in the courts of the United States, 

Embargoes in England are sometimes limited in their dura- 
tion, and are sometimes for an unlimited time-. The embargo 
on Swedish vessels was unlimited ; but it makes no difference 
as to the contract of insurance, whether the embargo is limited 
or not. 

The clause in the policy, as to prohibited trade, applies only 
to a trade prohibited by the laws of the country to which the 
vessel is bound. A warranty as to the trade prohibited by the 
government of the country to *which the vessel belongs would [ * 307 ] 
be nugatory ; for the contract would be void, in case the trade 
was unlawful by the laws of the United States, 

Kent, Ch. J., delivered the opinion of the court. This was 
the case of a vessel detained in one of our ports, after the voy- 
age had commenced, by the intervention of the embargo act of 
the 22d of December, 1807 ; and the question is, whether this 
be a detention that justified an abandonment. 

There is no decision in the English books which comes up to 
the question, though the uniform language of the cases, and of 
the writers on insurance, is in favor of the right of the as- 
sured, in a case like the present, to abandon and recover. 
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M«Biixi>s The French writers gwe inpre explicit. They consider an 
^ ^' ^ embargo laid by the French gpyernment, on their own vessels 
in their own ports, as a detention within the policy, if Iftid 
after the commencement of the risk. Valin, imerigon wd 
Pothier concur in this opinion. ttJnder the law of insnranoe, 
as they lay it down, the question befpre us would not be open 
for discussipn. 

In addition to this, >ye have a very respectable authority at 
home, on the point now presented. J allude tto the case of 
Odlin V. The Insurance Company of Pennsylvania^ in tlie C^- 
cpit Cpurt pf the United States, (Hall's Law Journal, vol. ^. p. 
221.) Judge Washingtofi went througb- all the cases tijat befir 
Upon the question, and examined it, upon principles pf law and 
public policy, and concluded that the assured ^had a right .to 
abandon, and claim a total loss. After the pWr and masterly 
view of the subject which was taken in that case, it becomes 
unnecessary to examine it here at large; and I think that I 
need not do much more than ,tp declare that I yield my iUU 
assent to that opinion, 
f * 308 ] *An embargo is not required to be, upon the face of the act, 

definite as to time. It is frequently otherwise : and the case of 
the British embargo on vessels bpund to Leghorn, as stated ,hi 
Hadley v. Clarke, (8 Term Rep, 259.) is a pertinent and strong 
instance of the kind. But it is, from the very nature and pol- 
icy of the measure, a temporary restraint. It suspends, but 
does not dissolve, the contract of insurance, any more than the 
contract to carry goods. The error of the counsel for the de- 
fendants consists in considering the embargo imposed by Con- 
gress, as a permanent prohibition, working a dissolution of the 
contract. We must judge of the act from what it purports to 
be, and frpm the terms which it uses. An embargo, «r? vi ter- 
mini, means only a temporary suspension of trade. A general 
and permanent prohibition of trade would not be en embargo. 
It would be an act too violent to be endured, and is not to be 
presumed. It is equally a very forced argument to liken this 
case to a contract to do an unlawful act, or to perform an ille- 
;al voyage. The voyage commenced bdcffe the law existed. 
[t was not the object of the policy to viol?ite any law. It had 
a contrary tendency. It was to indemniiFy against arrests and 
detentions^ and not to indemnify for resiistance to them. " The 
policy of the state," as Lord Alpanley observed, " is not con- 
cerned in preventing one British subject from insuring another 
against the effects of an embargo laid by the British govern- 
menf 

The counsel referred to some recent decisions, in England^ 
arising under our embargo, and which are reported in the adden 
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ia to ParJc ; (6th ed. p. 609.) but they will not be found, on ex- 
amination, to have declared a different rule of law, as applica- 
ble to this case, from that which we deem the correct one. The ^'JIp^bT 
Cq^rt of K. B. decided that an ^^imericm citijsen could |i6t ma "ua Oo 
recover from a jpri^«?A underwriter, under an abandonment 
founded upon our embargo, because every American subject 
was to be deemed a party to the act of Conjgress ; und shall 
*not be permitted to indemnify himself at t& e^pens^ of ;a [ * 3Q9 
British subject, for a loss arisii^g from his own act. Tfajs is 
similar to tne reasoning su^ested by XiOrd AIviaTile>y in the cfut^ 
of Touteng V. Hubbard; (S^JBo*. aid PuiU, 251.) and it appears 
to be drawn (wv^ .political considerations rather than from prin- 
ciples of law. Whether the courts of this and of other countries 
would or would not adopt a iiimila^ rule, under similar circum- 
stances, we ne^d not now discuss. IX is sufficient in this case to 
say that the rule is not applicable. Lord ER&nborough admits 
that "where the insured and insurer are both subjects of the 
same state, the question will stand upon very diifferent pounds 
of consideration/' And, indeed, in Pcig^ v. Thompson, (Par'ky 
6th ed. 109.) he is said to have ruled differently, that being a 
case between British subjects. When both parties belong to 
the same government, the aqt of the government is as much the 
uct of one party as of the other, and each ought to be equally 
estopped from taking advantage of it, to the prejudice oif the 
other. To consider it as amounting to an agreement between 
the two parties to dissolve the contract, would be pushing the 
doctrine to an extravagant length. A domestic embaigo would, 
upon such a refined pnacipJe,^is^olve all contracts olTaffreight- 
ment and for wages, contrary to the settled rule both in 
Ens^land and France, 

The court are, accordingly, of opinion that the plaintiff is en- 
titled to recover. 

Judgment for tibe plaintiff. 

Vol. V. 28 21t 
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Where a vessel THIS was an action on a policy of insurance, dated the 18th 
aS ^^wn'lvw- D^^^^^^^^i 1807, on the ship Manchester, at and from New- York 
VoriioHaxmi' to Hovaimah, vialued at 1 0,000 dollars, warranted not to aban- 
nah, and she set Jqj| if detained or captured, until after a detention of six months. 

sail on the voV" , __ ' r * 

ace, about *9 The cause was tried before Mr. Justice Spencer, at the New- 
fn^^kih'M- "^^^^ sittings, the 7th June, 1809. The ship set sail on 
cem^er, and just the morning of the 25th December, and while proceeding on 
mder ***^vf °* ^^^ voyage out of the harbor of Neio- York, she was, on the 
the pilot hearj Same day, stopped at the Narrows, (which form the mouth of 
****^had*^en ^^^ harbor,) and brought back by the authority of the govern- 
piace; and the mcut of the United States, under the act of Congress for laying 

^^TfMtor *rt ^^ embargo. 

was stopped The pilot of the ship testified, that the ship sailed about 9, 

^rtul^^Lf the ^' ^' ^^^^^ ^^^^ December; that shortly before she got under 
embargo act Way, he had heard from another pilot, that there were hand- 
Dee^Lr-^t ^^^^^ ^"^' Stating that an embargo had taken place ; that the 
was held,' that cargo was all on board, and the ship in the usual state of prep- 
bff commenced ^J^^'^" f^f sca ; that he had been engaged, two days before, 
before the de- to pilot the ship out, and was on board that morning just after 

tcntion, the in- gunnse. 

surer was liable mt/.ii'i i i !••/»• iii/«i 

for a total loss 5 The foUowmg letters between the plamtms and the defend- 
Sor\T?no^- ^^^^y which werc read at the trial, were admitted to have been 
edge by the pi- received by the parties to whom they are respectively addressed, 
'^'^^nS^'sSr: at the times they bear date. 

ncient to char^ 

!!ki^X4^of . "New-Torlc, mh December, l&n. 

the act laying President and Directors of the 
"r^nT'th" Phcsnix Insurance Company, 

commencement Our ship Manchester, Bunker, master, upon which, with 

[ *311 ] cargo, insurance was made in your office, on the *18th inst. was 
uL^! ^^^^ yesterday detained, when going to sea, and, as we understand, 
After an -aban- under authority of the law laying the present embargo. 
kTnS^accept^ " -A.s we shall look to your oflSce, in proper time, for such in- 
by the insurer, demnification as we may be entitled to, we thought it proper 
S^M tblT^tt^- to give you notice of these facts, and to add, that we shall be 
agent or trustee ready to act in concert with you, in any proper measures for 
Md^ muT'do tl^e best interests of all concerned. 

what he thinks " Part of the cargo is of a perishable nature, and if the de- 
terest^^'of ^ the Mention should be long, it is probable loss and expense may be 
concerned; and saved, by discharging the cjew and stripping the vessel. Upon 

if he acts with • 

fidelity, and sells the vessel or property insured, at public auction, in the usual manner, without a view to his 

own benefit, it is no waiver of the abandonment, nor will it prejudice his claim against the insurer for a total I08& 
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these subjects \ve shall be glad of your instructions ; without 
which, however, we shall not, at present, make any alterations 
in the equipments of the ship. 

" ResoectfuUy, 

« J. & T. Walden." 

''SOth December, 1807. 
" The present embargo being indefinite as to time, and from 
all appefirances not soon to be removed, it is our opinion 
that it would be for the benefit of all concerned in our ship 
Manchester, to discharge a great part of the crew, to have her 
sails unbent, and such other arrangements as to her rigging, 
&c. as may tend to the safe preservation of those articles. And 
also to take out and sell the small part of the cargo consisting 
of flour, to prevent loss by damage in keeping. But this is 
not proposed, by way of breaking up the voyage, which it is 
still our intention to pursue, if the embargo be taken ofi* within 
the six months from the detention. Upon these subjects, how 
ever, we wish your instructions, which we hope to receive with 
in four or five days. Should we receive no answer to this with- 
in that time, (as we have been favored with none to our last 
of the twenty-sixth inst.) we shall consider you as agreeing to 
*the propriety of what we have here proposed, and shall alter 
the equipment and state of the ship and cargo accordingly. 

" Respectfully yours, 

" J. & T. Walden.'' 

" 25th June, 1808. 
" Our ship Manchester, upon which insurance is made in 
your ofl[ice, has now been detained here by the embargo the 
full term of six months ; accordingly, we hereby abandon to you 
all our right and interest in the said ship, her tackle, apparel 
and furniture, and claim a total loss on the policy issued at 
your office, dated 18th Dec, last. 

" Yours, 

" J. & T. Walden, 
" A. & J. Buckley." 

"2M June, 1808. 

**We addressed you on the 25th inst. and abandoned to you 
all our right and interest in the ship Manchester, which we now 
confirm. We think it proper to add, that we are ready at any 
time to do such further acts as you may think expedient, for 
vesting the title of said sHip in younselves. 

" Some of the furniture and provisions having been stored 
for preservation during the detention, we hand you herewith a 
list of such articles, stating where stored, and which are in- 
cliided in the abandonment of the ship. 
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ALBANY, " We also hand you herewith the protest of captain Bunk&r^' 
y^^^:^^^^ find an affidavit prOViAg our drtizenship, our interei^, our 16ss, 
Waldens and the insurance we have effected. 

Ph Iks € " ^^^ ^^^^ ^^^ ^'®® ^^ ^^^ order at the first wharf eastward 

r * 3J3 1 * from Old Slip, and to preserve her, will require *attention and 
expense. We therefore hope you will think proper immedi- 
ately to tjtke her into your possession* 

« Yours, 

" J. & T. Wald£n, 
*' A. & J. Buckley." 



« mth My, 1808. 

** WiE wrote you on the 25fh and 29th ult. regarding sh^ 
Manchester, insured in your office, and detained by the embargo, 
to which refer. The present is to suggest for your considera- 
tion the propriety 6f selling that ship (with every thing aj^er- 
taining to the vesisel) M auction, to the highest biddar, for die 
benefit of those interested, withou't prejudice to the rigbfe tf 
either. 

*' The present tjohd^ioh of the ship and her stores requireis 
that something should i)e done promptly for their ^serviation ; 
and a sale at auctibh appear^ to us the most eligible, under 
existing circumistances. We shall be pleased to receive yo'irir 
opinion, and to confer with you on the subject, if necessary. 

"V^ry respectfully, 

'' J. & T. Walden." 



• 

^^ Office of the Phamix Imuranee Company 

pf NeiC'YorJe, SOth July, 1808. 
*^Sfe$srs, J, and T. WaMen^ 
** Oenti^emei^, 

" We have no directions to give relative to your proposal 
to have the ship Manchester sold. 

" Asiar as regards the necessary measures for the preservation 
of the vessel, We have no objection thereto, for the benefit of 
whoever it may concern, and without prejudice to our present 
legal rights. It being expressly understood, that by this con- 
[ * 314 ] Sent it is not intended to *adopt or sanction any circumstances 
already taken place. On the contrary, it is in nowise to affect 
the legal questions now existing in relation to your claim c^ 
the company. 

« With rfespect, 

** Walter Bowne, President J* 
^S6 
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" NewYorky I2ih August, laoa 
" To the President and Directors of 
Phmnix Insurance Company. 

'^ G£NTX>£M£N, 

^^ Br£9EHmNG to our letters to you respecting: tbe ship Memr 
Chester, we have to regret that you had ilot thought proper 
either to accept the abandonment, to concur with us in the 
measures we faav^ proposed foi the iaterest of all concerned, 
or to suggest others; 

'^ We consider our abandonment of the ship^^ with the other 
iD^sures of which you have had notice> ap putting an end to- 
any duty on our part, to bestow care and. expense upon her 
preservation, for an unlimited time ; and being obliged to act, 
without your advice, we have determined to sell her. The 
enclosed advertisement will indicate to: you the time and place 
of sale, and you will be. able to prevent the property being, 
struck off at an incompetent price. 

" We shall hold ourselves accountably to. you for the net pro- 
ceeds; but should you think proper, at any time, before the 
sale, to accept the abandonment and adjust the loss, we shall 
b^ ready to m^ke you a regular transfer of the property. 

" J. & T. Walmn, 
" A, & J. Buckler." 

It was proved, by an officer of the custom-house, that the 
cargo of the Manchester was unloaded between the first and 
7th <rf August^ 1808, by a permit from, the *custom-house^, ob- 
tained at the instance of the plaintiffs ; cmd the salt, which 
composed most of the cargo, was delivered to Wiiliam Todd^ 
who had purcha^sed.it * 

Todd testified, that he agreed with the pbdntiffs for the pur- 
chase of the salt, about the ^Ist May, 1808, and that salt had 
risen in price, about twenty cents since the embargo ; but a 
piu-t of this cargo was dirty, and a deduction was made on that 
account. 

After the expiration of six months, when the defendants were 
applied to, to know whether they would accept the abandon- 
nient, the president of the company answered, that they would 
not, and that time would determine whether they were bound 
to accept it. 

The ship was sold at auction on the 18th August, for the ac- 
count of the underwriters, pursuant to a pubhc advertisement 
for that purpose ; and she was purchased by a person who was 
in the employment of the defendants. . 

The collector of the port of New" York received notice of the 
embargo, by*the post between 9 and 10 o'clock, A. Rl. of the 
25th December, 1807, after the Manchester had sailed ; and an 
officer was sent by the collector, about 10 miuutes before 10^ 
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o'clock, to stop all vessels that were sailing, and he brought 
back the Manchester, 

The jury found a verdict for the plaintiffs for 11,208 dollars 
and 26 cents : but the judge reserved the question, whether 
the detention in this case was a sufficient cause of abandon- 
ment, so as to entitle the plaintiffs to recover. 

Hop/ctns, for the plaintiffs. 1. After the able argument of 
yesterday, (rt) on the principal question, as to the *effect of the 
embargo on the contract of insurance, I shall content myself 
with making one or two observations, and citing some authori- 
ties, chiefly those of France. 

Prior to the case of Robertson v. Ewer, (1 Term Rep, 127.) 
no idea appears to have existed of any difference between a do- 
mestic and a foreign embargo, as to its effect on the contract 
of insurance. By the law-merchant, as existing in all commer- 
cial countries of Europe, a domestic embargo is a sufficient 
ground for an abandonment. Malyne, in his Lex Mercatoria, 
(JMalyne^s Lex Mercatoria, 110, 111.) observes, that the insured 
may abandon in case of an embargo ; and he instances the 
frequent embargoes in. Spain and Portugal, on the departure 
of the West India fleet, or the Carracks for the East Indies, 

The author of the treatise entitled Le Guidon, lays it down, 
that the insured may abandon whenever the ship is detained 
in port, by the authority of the prince, or the government, to 
which the vessel belongs, or a foreign prince : quand il y a 
prise d^amis ou d^ennemis, arrest de prince, ou autre tel destour- 
bier en la navigation, {Le Guidon, c. 7. <§> 1. See Us, et CoU" 
fumes de la Mer, part .2. p. 234.) &c. He afterwards observes, 
that the insurer is not bound, when the arrest happens in the 
same port where the vessel loads, because this is a land risk, 
(danger de la terre,) proceeding from the will of the prince ; 
but it seems to be admitted, that if the vessel departs from the 
loading port, and returns again to the same port, or is driven 
into another port of the kingdom, where she is detained by an 
arrest of the prince, the insured may abandon, {Le Guidon, c 
9. <§> 6 & 7. c. 7. <^ 6.) after waiting six months, unless the 
goods are perishable ; in which case, the abandonment may be 
made immediately, or in six weeks. The French ordinance 
says, if the vessel is arrested by order of the king, in one of 
the ports of the kingdom, before the voyage is commenced, the 
insured cannot abandon, on the ground of such arrest. {Ordon, 
de la Marine, Art. 52.) Valin, {Valines Comment, v. 2. p. 134, 

(a) See page 299. Notwithstanding the decision of the court in the case of 
JP Bride v. Tne Marine Insurance Company, as to the effect of the embargo, on 
the contract of insurance, it has been thought best to state the argument of thfi 
counsel, also, in this case, so as to present a more complete view of the author 
ities and reasoning on the subject. 
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135.) in commenting on this article, distinguishes between ar« 
rests made by the king of France^ *\n the ports of his kingdom, 
and tliose made by a foreign prince ; and he adopts the distinc- 
tion made by the author of Le Guidon, between an arrest made 
in the loading port, and an arrest in any other port where the 
ship puts in, after the voyage has commenced. But Pothier 
(Poth. Trait, rf' Ass, n. 59, 60.) and Emerigon {Emerig, v. 
1. p. 541.) contend, that when the article of the ordinance says 
an abandonment cannot be made, because of an arrest, in one 
of the ports of the kingdom, before the commencement of the voy- 
age, it follows, a contrario, that when the arrest is made after 
the commencement of the voyage, though by order of the king, 
and in one of the ports of the kingdom, an abandonment may 
be made, as in other cases of arrests in foreign ports, by for- 
eign princes ; and they reject the distinctions taken by Valin. 
There can be no doubt, that this is the plain sense and just con- 
struction of the ordinance ; and the reason of the distinction 
in Le Guidon, that an arrest before the departure of the ves- 
sel is not a sea risk, is explained by considering the words, 
commencement of the voyage, as meaning the voyage insured, 
which does not commence, unless otherwise expressed in the 
policy, until the vessel actually sets sail, or departs. And in 
such case, the commencement of the voyage, or departure of the 
vessel, and the commencement of the risk, mean the same thing. 
It is clear from an attentive examination and comparison of all 
these writers, that where the arrest happens after the risk has 
commenced, the insured may abandon ; and, by the terms of 
the policy, or contract of insurance, the risk, or voyage insured, 
may commence before the actual departure of the vessel from 
the port. (Emerig. v. 1. p. 341. 344.) 

Roccus (^Roccus, note, 65. See also, n. 54. 6 Term Rep, 
416. Marshall, 2d ed. 510, 511. Park, 6th ed. 102.) lays it 
down, that the act of a prince is* one of the accidents, or risks, 
for which the insurer is liable ; and that if a vessel, loaded and 
ready to sail, should be detained, by order of a prince, so that 
the vessel could not proceed with her cargo to the port of 
*destination, the insurers would be liable, (a) The rule of 
law must, then, be considered as settled, that if a vessel be in- 
sured at and from a certain port, a detention by public authority 
in that port, is a detention within the words of the policy, for 
which underwriters are answerable. 

But it will be said, that as the insured are citizens of the 
United States, they must be considered as parties to, and 
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(a) Regis et ptindpis factum enumeranlur casus fortuitos, ideo, si rex et priti' 
eeps reUneajit navem oneratamfrumentOf ex causa penurioi, quapropter navis non 
potuerit frumenta asportare ad locum destinatumj tenentur assecuratores. 

BaJdiiSj he adds, was of a difR^rent opinion ; but that writer, he thinka, is 
rather confused in his ideas on the subject. 
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assentiiig to^ the act of Congress laying the embargo, and csmnoti 
therefore, take advantage of their own act or default This 
reasoning is vecy artificial apd speculative. A general law, in 
general terms, does not aflfect or destroy private contracts. 
(2 Mod. am 2 Ld. Eaym. 1350. 11 MmL 315. Qm. 
Dig. Pari (R. 27.) 19 Vin. Abr. 510. 518. 8 C(k 116.) 

[Kent, Ch. J. You need not argue ou that pointi The 
reason appears^ to be too fanciful to be allowed any weight in 
the cause.]. 

Again, it may be said that this contract is rendered illegal 
by the act of Congress But it was made on the 18th De- 
cember, before (hat act passed ; and suppose, that on the 26th 
December, after the embargo was known in New-York, the 
vessel had been accidentally consumed by fire, could not the 
plaintiffs have recovered on the policy, for a total loss? It 
cannot be denied^ that the policy was a legal and subsisting 
contract, and valid, at least, as tb every other risk and peru 
enumerated in the policy. 

It is not necessary, in order to render the insurers liable, that 
the arrest should be unlawful or wrongful They are answer- 
able for lawful as well qb unlawful ^seizures and detentions. 
{Roccus de Aisec. n. 54. 65.) Suppose a neutral, carrying the 
goods of an enemy, is captured and condemned by one of the 
belligerents, as by the law of nations a belligerent may do, the 
insurer would nevertheless be liable. 

Again, how can it be said that the contract of assurance is 
dissolved by the embargo? The defendants have received 
their full premium ; and the policy must be considered as valid 
and subsisting, as to every purpose and peril, except sailing 
during an embargo. The insured do not undertake to sail 
at all events, but only in case *they can lawfully depart ; and 
the insurers engage to indemnify the insured, if they> cannot 
lawfully proceed on the voyage insured, whereby it becomes 
defeated. 

2. In the case oi Abbot v. Broome, (1 Caines, 292. 1 JEip. 
Cos. 237.) it was decided, that after an abandonment and re- 
fusal, the insured might sell the vessel, at public auction, for 
the benefit of the insurer, without being considered as waiying 
his right under the abandonment. The vessel was not sold 
until after six months, and a month's notice of the intended 
sale. The plaintiffs being owners of the cargo as well as the 
vessel, it became necessary to unload the cargo, in order to 
sell the vessel. It may, perhaps, be said, that the freight of 
the goods ought to have been tendered to the defendants. 
But if the goods had belonged tQ third persons, instead oif the 
plaintiffs, a tender to the insurers would not have discharged 
2d4 
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the shippers. The plaintiffs were the only persons to whom a 
tender of freight could have been made. 

It cannot be said that the vessel violated the law by sailing, 
or that the plaintiffs knew of the law at the time of her sailing ; 
for there is no evidence of that fact. 

Hoffman and Emmety contra. After the argmnent of yester- 
day, it is unnecessary to say much on the first point. The 
voyage having commenced alter the act laying *an embargo 
had passed, and a knowledge of it had reached Neio-York, 
the sailing was illegal, and the insurers are not answerable. It 
makes no difference whether the plaintiffs knew of the act ; 
for, in contemplation of law, it takes effect from the day it was 
passed, and every citizen is presumed to have knowledge of it. 
But admitting that the act could not have effect, until known, 
there is evidence that the pilot and master knew of the em- 
bargo, and the owner must be bound by the act of the pilot 
or master, as his agent, and whose duty it was, having heard of 
the law being in force, to ascertain the truth of the report. 
The attempt to sail, after this information, was at his peril. 
Suppose the vessel, having evaded the embargo, had been, 
afterwards, captured, would the defendants have been liable, 
when the voyage had illegally commenced ? (4 East, 410. 8 
Term Rep, 562. Park, 6th ed. 310, 311.) If the evasion of 
the embargo would be a good defence in such a case, it is 
equally so in the present case. 

Judge Washington, in the case of Odlin v. The Pennsylvania 
Insurance Company, says, " that' by a violation of the embargo, 
the insured would lose the benefit of the policy, as much as 
by a breach of an express warranty.'^ There is no hardship 
in this ; it encourages obedience to the law, at the same time 
that it discourages any attempt to violate it. According to 
principles of sound policy, as well as justice, therefore, the 
plaintiffs ought not to be allowed to recover. 

2, The acts of the plaintiffs amount to a waiver of the 
abandonment. The party electing to abandon, must abide by 
his election, until it is waived by mutual consent. By the 
abandonment, the rights of the parlies are fixed; and the 
property in the vessel is transferred to the insurers. The de- 
fendants then became entitled to the frei^ht,^ Whether the 
insurer accepts the abandonment or not, if the insured has a 
right to abandon, the insurer becomes the owner of the vessel, 
from the time of abandonn^ent, and is entitled to all her earn- 
ings. *The insured can do no act to impair the rights of the 
insurer. (3 Bos, and Pall. 479. 4 East, 34.) If the insured 
does any act inconsistent with the abandonment, or which 
impairs the rights of the insurer, it amounts to a waiver of the 
abandonment. By taking out and selling the cargo, the plain- 
Vox. V. 29 225 
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tiffs destroyed the lien which the defendants would have had 
for the freight. By a voluntary delivery of the goods to the. 
shippers, the claim for freight is relinquished. The owners of 
the cargo would not be entitled to demand their goods and 
break up the voyage, without first paying the freight. {Abboitj 
405.) The plaintiffs entered into an agreement for the sale 
of the salt, thirty days before they had any right to abandon, 
according to the terms of the policy, and it was detivered, 
afterwards, pursuant to that agreement. This was also, at 
least thirty days before their letter of the 25th July, in which 
they speak of the necessity of selling the vessel. That agree- 
ment is a very important fact, to show that the plaintiffs acted 
as owners and principals, and not agents. 

Again, the sale of the vessel was also a waiver of the aban- 
donment. The defendants did not consent to the sale. Their 
answer is a refusal of such consent ; and they express their 
willingness to pay whatever expense may be requisite for the 
preservation of the vessel, for the benefit of all the concerned. 
The power of the insured to sell after an abandonment, ought 
to be restrained and limited as mucn as possible, since the 
exercise of it may lead to great fraud and injustice. The in- 
sured, after an abandonment, becomes an agent from necessity, 
and can do nothing but what is absolutely necessary. He can 
sell only when, by keeping the property, he will be involved in 
expense. Every act of the insured, without necessity, must 
be considered as an act of ownership, and waiver of the aban- 
donment. In the present case, there was no occasion or ne- 
cessity for the sale ; and the insurers being on the spot, it was 
the duty of the insured to consult them, and to follow their 
directions. They *were willing to contribute to the expense 
of keeping the property ; but refused their consent to its sale. 
As agents, therefore, the plaintiffs acted without necessity, and 
without authority. The sale must be considered as the act of 
owners, not of agents. If the embargo was temporary, as has 
been contended, the plaintiffs ought not to have sold the vessel, 
as they thereby prevented the defendants from proceeding on 
the voyage, after the embargo was removed. 

In the case of Abbot v. Broome, the insurers were silent 
and passive. The vessel was condemned in the West Indies, 
as not worth the expense of repairs, and the voyage was at an 
end. The circumstances of that case are materially different 
from those of the present. Here there could be no implied 
assent or authority to sell, as both parties were on the spot,^ and 
the defendants refused their consent. 



J, Radcliff, in reply. It is unnecessary to add any thing 
further on the right of the insured to abandon, in the case of 
a domestic embargo. V.'hother this was an embargo, or a pro- 
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hibition of trade, or whether the act was unconstitutional and 
void, can make no difference ; for the plaintiffs, in either case, 
are entitled to recover. 

A person acting without notice of a law, cannot be pun- 
ished for acting contrary to that law. This would be against 
the first principles of justice. A knowledge of the law by 
the plaintiffs ought to have been clearly shown. The pilot 
does not say that he communicated what he had heard from 
another pilot to the plaintiffs, or even to the master. Such 
a mere rumor, or hearsay, is not legal notice. The act 
contained many exceptions; and could the pilot know the 
nature and extent of these exceptions, or whether the act 
applied to vessels which had previously obtained regular 
clearances ? 

It does not appear that the agreement for the sale of the salt 
was absolute and unconditional. It may have *been made, cum 
onere. It was entered into from an expectation that the aban- 
donment would not be accepted. The rights of the defendants 
could not be prejudiced ; for there was no delivery until after the 
abandonment; and the defendants had it in their power, by 
accepting the abandonment, to enforce and secure all their 
rights under it. 

The defendants refused to accept of the abandonment. 
Were the plaintiffs, then, bound to keep the property for an 
indefinite period of time ? That would prove extremely incon- 
venient and injurious. It would, in a great degree, defeat the 
object of the contract o£ insurance. Being an agent for all 
concerned, the most that can be required of the insured is, 
that he acts bona fide, and does what a reasonable man would 
do, under similar circumstances. 

The case of Abbot v. Broome has settled the point that the 
insured, after an abandonment, may sell the property, and 
account to the insurers for the nett proceeds. 

Thompson, J., delivered the opinion of the court. The 
judgment pronounced in the case of M^* Bride v. The Marine 
Insurance Company, decides that a detention, under the au- 
thority of the United States, by virtue of the act laying an em- 
bargo, is a peril within the policy, and authorized an abandon- 
ment ; this disposes of one of the questions made in this case. 
Two other objections, however, have been urged against the 
plaintiffs' right to recover for a total loss : 

1. That the voyage was begun with a knowledge of its 
being illegal, and prohibited. 

2. That the abandonment was waived by a sale of the ship 
and cargo. 

These objections, I think, cannot prevail. The policy was 
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effected the 1 8th of December, 1807, on the vessel, at aoo 
from New 'York to Havannah. The risk had according!) 
^commenced before the passing of the act, and the defendant^' 
right to the premium had become fixed. The rumor, on the 
morning the ship sailed, of an embargo having taken place, as 
stated by the pilot, was too vague and uncertain to be obl%a- 
tory upon the plaintiffs, so as to subject them to the conse- 
quences of an intentional violation of the embargo, which 
would have been a criminal act. But another conclusive an- 

• ' swer to this objection is, that the plaintiffs are not chargeable 

with any information which the pilot might have on this sub- 
ject. He was not such an agent as to make his acts the acts 
of the assured. He was only employed for the specific purpose 
of conducting the vessel out to sea, and had no control or di- 
rection as to the time of sailing. This belonged to the master 
or owners : and there is no evidence of any knowledge of the 
embargo being brought home to either of them. 

2. The agency whicl^ the assured took in selling the ship, 
ought not to prejudice their claim on the underwriters. The 
{^aintiffs had a right to abandon ; and the law will charge the 
defendants with a knowledge of that right ; they, therefore, 
ought to have accepted the abandonment. By an abandon- 
ment, the assured yields up to the underwriters, all his right, 
' title, and interest in the subject ; it operates, in judgment of 
law, as a transfer of the property ; {Marsh, 509.) and puts the 
insurer in the place of the assured, (2 Cainesy 284.) If the 
underwriter will not accept the subject, there is no mode 
of compelling him to receive it. The assured then, by oper- 
ation of law, becomes actually possessed of the property of the 
underwriters. He is necessarily left to act, giian agent ot 
trustee, without any lAstructions from his principal. What is 
it his duty, under such circumstances, to do ? WquM it be 
proper and discreet in him, to neglect and abandon the prop- 
erty altogether, and leave it to waste and perish ? If not, he 
must, from the nature of his situation, have an implied author 

[ * 325 ] ity, to do what he *thinks most for the interest of the concern- 
ed. To consider the mere sale of the subject by the assured, 
for the avowed benefit of the underwriter, after a refusal to 
accept a rightful abandonment, a waiver of such abandonment 
would, it appears to me, be against the principles of justice, 
and sound commercial policy. If this should be considered 
the rule of law, it must be general, and applicable to all cases ; 
and if the subject abandoned was of a perishable nature, a 
total loss and destruction of the property must necessarily be 
the consequence. The assured being made trustee^^eo? neces^ 
sitatey if he executes his trust with fidelity, it is all the law re- 
quires of his). And whatever be does ought to be considered 
as done in the character which the law has imposed upon him, 
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unless his conduct shows clearly, that he intended to ?xt for 
his own benefit, and to waive bis abandonmer*!. Th^: quo 
animo is the criterion by which hks acts ought to L? tested. 
There is nothing appearing ia this case to warrant tne infer- 
ence, that the plaintins intended to act in any other character 
than as agents, or trustees, for the defendants. 

The circumstances against the assured, in the case of Abbot 
V. Broome, (1 Caines, 292.) and which were held not to be a 
waiver of the abandonment, were much stronger than in this. 
In that case, the great object of the defendant's counsel was 
to show, that the sale and purchase of the vessel was for the 
benefit of the assured ; and it seemed to be admitted, that 
unless this was shown, the sale would be no waiver of the 
abandonment. In the case before us, there is no one circum- 
stance which looks to the conclusion, that tlie plaintifi*s were 
acting for their own benefit. After, the abandonment, they 
apprized the defendants, that the situation of the ship was 
such as to require something to be done with her, and proposed 
selling her for the benefit of those interested, without prejudice 
to the rights of either. On the defendants' declining to accede 
to this proposition j they determined to sell the ''^ship at public 
auction, oi which they gave the defendants notice, sent them 
a copy of the advertisement, and particularly requested their 
attendance, to prevent the property being sold at an under 
price* The purchaser was a person in the employment of the 
defendants. The auctioneer called at their oflice for the pur- 
chase-money. The president of the company made out a 
check for the amount ; but, on reflection, said he had rather, 
for certain reasons, that the purchaser would pay the money 
himself All this certainly looks more like a purchase for the 
account and benefit of the defendants than the plaintiffs. The 
plaintiffs' letter, of the 26th of July, 1808, by a feir construc- 
tion, contains no proposition, except to sell the ship for the 
benefit of whoever it might concern. And if the defendants 
wished any other measures taken for her preservation, it was 
incumbent on them, at least, to make some specific proposition. 
The plaintiffs had confidence in their legal right to abandon ; 
and, relying on that, they were not bound to make advances 
for the preservation of the ship, until the result of a lawsuit 
shotild enforce their claim upon the underwriters. Under the 
existing state of things, the selling of the vessel showed no 
disposition in the assured, either to sacrifice the property, or 
to benefit themselves. . They appear to have acted in good 
faith, as agents or trustees for the defendants, without any in- 
dention of waiving their abandonment. I do not see on what 
possible ground it can be pretended, that the plaintiff were 
bound to keep the £argo. This was a distinct subject, with 
which the defendants, from any thing that appears, had no 
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concern. The voyage being broken up, and ship abandoned^ 
the owners of the cargo, whether they were the plaintiffs or 
other persons, would not be bound to leave thiat to perish. 
Had the underwriters on the ship accepted the abandonment, 
and been entitled to any lien on the cargo, they could have 
had the benefit of *that lien, for the cargo remained on board 
for a considerable time after the abandonment. 

We are, therefore, of opinion, that the plaintiffs are entitled 
to recover, as for a total loss. 

Judgment for the plaintiffs. 



No action can 
be maintained 
on a contract 
made for the 
sale of tickets in 
a lottery, not 
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the legislature 
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Hunt and others against Knickerbacker. 

THIS was an action on the case. The declaration contain- 
ed three counts. The first count stated, that the plaintiffs 
were managers of a certain lottery, allowed and established by 
the legislature of the state of Connecticut, in May, 1804, &c. , 
(describing the name and object of the lottery ;) that the 
plaintiffs, on the 16th June, 1806, were possessed of a large 
number of tickets in the third class of the said lottery, which 
was legally established by the plaintiffs, as managers ; and ac- 
cording to the scheme of the said lottery, the. price of the 
tickets was four dollars each, at which price all the tickets 
in that class were sold ; and the plaintiffs averred, that the 
tickets were well worth four dollars each, &c., and that on, 
(fee, the plaintiffs at Poughkeepsie, in the county of Dutchess, 
delivered to the defendant, at his special instance and request, 
1 12 tickets, in the third class of the said lottery, from number 
375, to number 469, inclusive, to sell for the said plaintiffs at 
four dollars, on a commission of 2 1 -2 per cent, and to return 
those tickets to the plaintiffs, on demand, which the defendant 
should not sell ; and that the defendant then and there receiv- 
ed the said 112 tickets of. the plaintiffs, and in consideration 
thereof, and of the sum of 2 1-2 per cent, on the amount of 
those tickets which the defendant should sell, the defendant 
^undertook, and to the plaintiffs promised, to sell the said 
tickets for the plaintiffs, if the same should be saleable, at four 
dollars each, and to return those of the said tickets to the 

* 

(a) See Burt v. Place, 6 Cow. Rep, 431. Graott v. Delaplaine, 14 John*. Rtp. 146 
Hanway v. Eve, 3 Cranch, 24&, 
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plaintifTs, which the defendant should not sell ; and the plain- 
tiffs averred, that the defendant undertook, and promised 
to return the tickets not sold, in a reasonable time, on de- 
mand, &c. 

The second count stated, that the plaintiffs, being in posses- 
sion of 112 tickets, in the third class of a certain lottery, &c., 
on the 16th JunCy 1804, at Poughkeepsie, and at the special 
mstance and request of the defendant, delivered to him the 
said 112 tickets, to be sold, &c., and the defendant, in consid- 
eration, &c., undertook to sell the tickets, at four dollars each, 
and to return to the plaintiffs, in a reasonable time, on de- 
mand, such of the tickets as were not sold, retaining his com- 
mission, &c. 

The third count was for money had and received, to the 
defendants' use. 

Plea, the general issue. 

The cause was tried at the Dutchess circuit, in August, 
1807. At the trial, the plaintiffs proved, that they were ap- 
pointed managers of the lottery in question, and that the price 
of the tickets in the third class were four dollars each. The 
drawing commenced about the 21st April, 1807, and was fin- 
ished about the 1st July following. About the time of the com- 
mencement of the drawing, a number of persons, associated to- 
gether for the purpose, purchased of the managers all the tickets 
then on hand and unsold, at four dollars each, with the usual 
deduction of 21-2 per cent., the number of which tickets so 
purchased did not appear. The scheme of the lottery, as estab- 
lished, was also proved. 

The plaintiffs then offered the following letter of the defend- 
ant, to Hunt, one of the plaintiffs, which was objected to, but 
admitted by the judge. 
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*'' Red Hook Landing, Sept.l, 1807. 
"SrR, 
" On the 24th April last, a letter was handed to me, which 
was ilirected to Knickerbocker and Hamlin, giving notice that 
the Canaan lottery was to commence drawing on the 21st April, 
and requesting the tickets unsold to be returned by mail ; but 
as you hold my receipt for the tickets you left with me, I could 
not with propriety send them, unless I had my receipt, or a let- 
ter directed to me. I, however, seeing that the lottery had, 
three days since, commenced drawing, immediately put up the 
tickets, and wrote you, but there has no letter come since. I 
was told that you made a practice of calling on those with whoqfi 
you left tickets, and that you would no doubt call on me, and 
furnish a list of prizes. 1 should be glad if you would soon call 
or send." 
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The plaintifTs also produced and proved the act of the legis 
lature of the state of Connecticuty authorizing the lottery, ana 
appointing the plaintiffs as managers, who were required to 
give a bond as security, and to take an oath for the faithful dis- 
charge of their trust; but whether they had given the bond, or 
taken the oath, did not appear. 

In April, 1808, Canjield, one of the plaintiffs, calied on the 
defendant, and demanded pajment for all the tickets, which the 
defendant refused. The defendant offered to return the tickets 
unsold, being 21 or 22, which Canjield refused to accept. The 
defendant admitted that he had received a letter from Hunt, 
one of the plaintiffs, addressed to Knickerbocker and Hmnlin, 
which letter was produced, and is as follows : 

" Canaan, 17th April, 1807. 
" Gentlemen, 
" You are requested to return what tickets of the tliird class 
of the Canaan lottery, by the mail this week, as *are unsold ; 
as the lottery begins drawing on Tuesday ^ the 21st inst." 

It was proved, that on the receipt of this letter, Knickerba(^er 
requested one Davis to inform the plaintiffs that the tickets 
were not sold, and that he was ready to deliver them at any 
time when they should send him the receipt given for the 
tickets. 

The judge charged the jury, that under the circumstances of 
the case, the letter written and sent by Hunt, to Knickerbocker 
and Hamlin, was a sufficient request, to render it obligatory on 
the defendant to return the tickets by mail ; that as he had not 
done so, he had made himself liable, in this action, for the 
whole number of tickets ; and that the plaintiffs were entitled 
to recover for the 112 tickets, at four dollars each, with interest 
after the time when the prizes in the lottery were payable, de- 
ducting the commission of 2 1-2 per cent, and the jury found a 
verdict accordingly. 

It was agreed, that if the court should be of opinion, that 
the plaintiffs cannot recover in this form of action ; or because 
the contract was illegal, then a nonsuit was to be entered ; but if 
the court should be of opinion that the jury were misdirected, 
then a new trial was to be granted. 

Evertson, for the defendant. 1. The plaintiffs should have 
brought trover, and not an action to recover damages, for the 
breach of the agreement. An action for the tickets, as sold 
and delivered, would also lie. (Peake^s JV. P. 56,) If the 
plaintiffs recover the value of the tickets, in the present form 
of action, the property in them will still remain unchanged; 
and the managers of the lottery may bring an action to recover 
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the tickets themselves. This is a case of a mere deposit ; and 
there is no advantage in this form of action, which could not 
be obtained by an action of trover, or for tickets sold and de- 
livered. *The boundaries of the different forms of action should 
be carefully observed. (1 Bos. and Pull. 476. I H. Black. 243. 
6 Term Rep. 129. Cowp. 414.) 

2. The contract was illegal, being against the intent and spirit 
of the act to prevent private lotteries. {L. N. Y. 6 sess. c. 12. s. 
1, 2, 3.) The declaration alleges, that the defendant did not 
sell or return the tickets. It is a contract for the sale of tickets 
in this state, in a lottery not authorized by the legislature. 
Where the object of the contract is unlawful, no action can be 
maintained upon it (2 Caines, 147.) Nor will the action be sup- 
ported, if the object of the contract is against public policy. 
(4 Johns. Rep. 426. 5 Term Rep. 242. 599. 3 Term. Rep. 454. 
Cowp. 344.) The mischief intended to be prevented by the 
statute, will exist, in as great a d^ree, if tickets in lotteries 
established in other states are allowed to be sold here, as if 
private lotteries were created by our own citizens. 

3. The receipt produced did not support the averment in the 
declaration ; nor was it proved who were the managers of the 
lottery. The plaintiffs having made the averment voluntary, 
are bound to prove it, and the receipt does not excuse the ne- 
cessity of such proof. {Peake's N. P. 51. 237.) 

Again, there was no legal demand of the tickets; and the 
refusal of the defendant was, therefore, justifiable. The letter 
was addressed to KnickerbacJcer and Hamlin^ not to the de- 
fendant alone, and was signed by Russel, without stating that 
he was manager, or that he had any authority to receive the 
tickets. (1 Esp. 85. 115.) 

Then, as to the amount of damages. The value of the tickets 
in Connecticut, is not the true measure of damages. The 
question is, What have the plaintiffs lost by not having their 
tickets returned? Shall the plaintiffs be allowed to recover 
the value of the tickets, and be also entitled to receive all the 
prizes those tickets may have drawn in the state of Connecticut 7 
The only just measure of damages would be to deduct the price 
of the tickets from the amount of the prizes drawn and re- 
ceived. 
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Ruggles, contra, 1. The action well lies in its present form. 
There can be no reasonable objection to *stating the ground 
. of the action more fully than it would be in trover. The de- 
fendant undertook to return the tickets unsold ; and the action 
is to recover damages for the breach of that undertaking. The 
value of the tickets was fixed, by the receipt, at 4 dollars. If 
j;oods are intrusted to a person to be sold, at a fixed price, or 
returned, if not sold after the lapse of a reasonable time, and 
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he refuses to return them on demand, an action of assumpsit 
lies. {Doug. 137. Bull K P. 96. Salk. 9.) The letter to 
KnickerbacJcer and Hamlin was a sufficient notice and request 
to return the tickets. 

2. The act to prevent private lotteries does not apply to the 
sale of tickets in lotteries, established in other states. Oui 
act declares private lotteries to be public nuisances, but a lot- 
tery in another state cannot be a nuisance here. Again, the 
judges are directed expressly to charge grand juries to inquire 
of offences against the act, and to indict the offenders. This 
cannot apply to lotteries in other states. Besides, this was a 
public lottery in Connecticut^ established by the legislature of 
that state. 

. There is a similar statute in England^ (10 and J.1 W, III. 
c. 17.) against private lotteries, yet it has never been suggest- 
ed, that a sale of tickets in an Irish lottery, established by the 
Irish parliament, was not legal. {PeaJce^s N. P, 51.) Actions 
for wagers are maintainable, if not against public policy. Money 
paid for insuring lottery tickets, though such insurance is ille- 
gal, may be recovered back from the keeper of the lottery-office. 
(W. Black. 1073. Cowp, 790. 1 Hen. Black. 65.) The parties 
are not considered as in 'pari delicto. The act is to be taken 
strictly, according to its letter, and not extended further. The 
defendant is very conscientious, not to return the tickets, be- 
cause the sale of them is illegal ; yet his conscience allows him 
to keep the money. But he stands in a similar situation with a 
lottery-office keeper in England; and the courts there, though 
the insurance is illegal, will not allow the keeper of such insur- 
ance office to retain the money. 

*Thompson, J., delivered the opinion of the court. One 
question made on the argument in this case relates to the le- 
gality of the contract, upon which the action is founded, and 
goes to the whole merits of the plaintiffs' claim. The cause of 
action arises out of a receipt given by the defendant, on the 
16th day of June, 1806, by which he acknowledges to have re- 
ceived 112 tickets in the Canaan meeting-house lottery to sell 
at four dollars each, on a commission of two and a half per cent., 
and those not sold to be returned. Both from the declaration 
and testimony, it is manifest, the tickets were delivered and 
received for the purpose of being sold in this state. Our 
act (Rev. Laws, v. 1 . 35. Rev. Stat. 665.) declares, that every 
lottery, other than such as shall be authorized by the legislature, 
shall be deemed a common and public nuisance ; and the selling 
or purchasing any ticket or tickets of any lottery, thereby pro- 
hibited, subjects the offender, on conviction, to the payment of 
ten pounds, for every such offence. Every lottery not author- 
ized by the legislature, is a private lottery within the purview 
of this act The mischief intended to be guarded against| 
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appears from the preamble. " Whereas experience has proved 
that private ^lotteries occasion iilleness and dissipation, and 
have been productive of frauds and impositions.'' Although the 
tickets in question were in a lottery established in the state of 
Connecticut y yet the sale of them here would be productive of 
many of the mischiefs contemplated by the legislature. The 
special exception, as to lotteries established under the authority 
of the United States, affords a pretty strong inference, that the 
prohibition was intended to extend to lotteries established in 
sister states. It is-, at least, against the policy of our statute, to 
permit the sale of such tickets. 

If the contract be illegal, or against the policy and spirit of 
the act, courts of justice ought not to lend their aid to enforce 
it. The present action is founded upon the contract, and goe« 
in affirmance of it ; and is *not brought to recover back the 
tickets, or the money actually received on the sale of them. 
The plaintiffs claimed and have recovered the full value of the 
tickets, at four dollars each, on the ground that the defendant had 
nnade them his own by not returning them pursuant to his con- 
tract. It is a general rule of law, that all contracts or agree- 
ments, which have for their object any thing which is repug- 
nant to the general policy of the common law, or contrary to 
the provisions of any statute, are void, (1 Comyn on Con. 30.) 
and not to be enforced. In the case of Holman v. Johnson, 
{Cowp, 343.) Lord Mansfield says, the objection that a con- 
tract is immoral or illegal, as between plaintiff and defendant, 
sounds at all times very ill in the mouth of the defendant. It 
is not, however, for his sake, that the objection is ever allowed, 
but it is founded in general principles of policy ; and whenever, 
from the plaintiflTs own stating, or otherwise, the cause of ac- 
tion appears to arise from the transgression of a positive law of 
the country, he has no right to be assisted. The same princi- 
ple has been fully recognized by this court, in the case of B eld- 
ing \, Pitkin. (2 Caines, 149.) It is there said to be a principle 
too salutary and well settled, to be in any measure infringed, 
that courts of justice ought not to assist an illegal transaction 
in any respect. It is considered in the English courts, to be 
illegal, if not immoral, in the subjects of one country to enter 
into a contract with the subjects of another, to assist the latter 
in defrauding the revenue laws of his country ; (5 Term Rep. 
600.) and they will not sustain actions upon contracts entered 
into with that view. A contract which, in its execution, contra- 
venes the policy and spirit of a statute, is equally void, as if 
made against its. positive provisions. (3 Term Rep. 23.) The 
preamble and provisions of our statute point out, very clearly, 
that the intention of the legislature was to prohibit the establish- 
ment of any lottery, or the sale of any tickets not specifically 
sanctioned by the legal authority of this state. 
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sustained against a party, to prevent him from retaining the 
benefit derived from an unlawful act, the action proceeds in 
disaffirmance of the contract ; and, instead of endeavoring to 
enforce it, presumes it to be void. (2 Black. Rep, 1073. 
Cowp. 197. 790. 1 Hen, Black, 65.) 

Without, therefore, examining the odier questions made on 
the argument, we are of opinion, that the present action can- 
not be sustained ; and that, pursuant to the stipulation in the 
case, judgment of nonstfit must be entered. 

Judgment of nonsuit. 



Wilkes and Fontaine against Ferris, Sheriff. 

debtor may THIS was an action of trover^ brought to try the right of 
one "cj:cdifo7 to ^hc plaintiffs to 75 hhds. sugar, marked B, E., which had been 
another. A de- levied ou by the defendant, as the property of Henry Cheriot^ 
tir'^the ware^ Under Q.Ji, fa, in favor of William Van Wyck, against Cheriot. 
nouse in which A verdict was taken for the plaintiffs, subject to the opinion 

coods sold are /• . i . xL r n • ' j • * 

deposited, is a 01 the court, ou the followmg case. 

I * 336 ] *The plaintiffs gave in evidence a receipt y signed by the defend- 

sumcicnt deiiv- ant, and dated July 15th, 1808. of the amount of the execu- 
goods, u) irans^ tiou paid to him, without prejudice, in order to avoid a sale of 
fer the property, the sugars ; and by which the defendants agreed to admit a 
the receipt of demand and refusal of the property ; also a receipt, signed by 
the storekeeper Jsaac Sehruig, dated 21st December, 1307, acknowledging that 
he had received from Chcriot, on storage, the same 75 hhds. 
of sugar, to be at his disposal on paying the storage ; also, a 
certificate, signed by /. Sebring, May 7th, 1808, stating that 
the plaintiff ( Wilkes) had exhibited to him an assignment of 

goods. 

Where, in an assignment of a debtor, in trust for several creditors, it was expressed to be all the proper- 
ty, goods, chattels, debts, &c. of the debtor, particularly specified in a schedule, annexed and refcrrea to, 
this was held not to be a general assignment of all the debtor's estate, but was to be construed to operate 
oaly on the articles specified. 

The resulting- trust, or residuary interest, remaining to the assignor, after the purposes of an assignment, 
for the payment of debts, are satisfied, is not such an interest as can be taken and sold ou execution ; and 
unless the assignment be merely colorable, and for the sake of the resulting trust, it is not, on account of such 
residuary interest, void, (a) 

(a) See Mackie v. Caima, 5 Cow. Rep. 5^18 ; and the cases there cited, and commented uon«i : %v^ 
Austin V. HeUf 20 Jolms. Rep. 442. Murray v. Riggs, 15 Johru. Rep, 571 . 
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the sugajr, dated 6th January, 1808, made to the plaintiffs; 
and that he acknowledged to hold for them, they paying the 
storage. Cherioty by an indenture, dated 6th January, 1808, 
which recited that Cheviot was indebted in the several debts in 
the schedule B. thereto annexed, and that being anxious to se- 
cure the payment of all the said debts, and having agreed to 
assign the property therein mentioned, to the plaintiffs, in trust, 
&c. He did, accordingly, assign to them, ^^al) the goods» 
property, wares, merchandises, chattels, vessels, debts, sum and 
sums of money, claims and demands, and effects, belonging to, 
and now due and owing to, the said Hemry Cheriot, or to 
which, and in which, he has any right, property, claim, or de- 
mand, which said goods, wares, and merchandises, hereby grant- 
ed and sold, are particularly described and enumerated in the 
schedule A., signed by the said Henry Cheviot, and to these 
presents annexed, &c,, and for greater certainty and for a more 
full description of the same," he goes on and assigns specifically, 
the brig Erameline, and the brig Kliza, and the freight due there- 
on, and the outward cargo of the Eliza, specified in the schedule 
C. annexed,. and all sums due from the consignees of the said 
cargo, and the policies of insurance on the said brig, and on 
the ship Mary, and all sums due from the master of the ship 
Pally, <&c. ^&c. d^c, upon trust, that the plaintiffs shall convert 
the property assigned into money, and to pay the bonds in 
schedule B. annexed ; and all the notes, bills, acceptances and 
endorsements, in the said schedule specified ; and a number 
of other specified engagements, not including, howevei*, the 
debt due Van JVyck, 

This assignment was executed and delivered by Cheviot, on 
the day of its date. Cheviot, about that time, became insolvent, 
and executed the assignment for the purpose of securing the 
cxeditors therein mentioned. He was, at the same time, in-^ 
debted to Fan Wyck, to the amount of the demand, for which 
the judgment was afterwards obtained. All the property speci- 
fied in the assignment was stored in three stores, occupied by 
Cheriot, excepting the vessels and cargoes abroad, and except- 
ing the sugars in question. At the time of executing the as- 
signment, Cheriot delivered to the plaintiffs the keys of his 
stores, and Sehrins^^e receipt for the sugars. On the 7th of 
May, 1808, the plaintiffs called on Sebring, to give him notice 
of the assignment, and to take anew receipt, which was given, 
as above-mentioned. Immediately after giving this receipt, on 
returning to his counting-house, he found a letter from the de- 
fendant, saying, he had levied on the sugar ; and it was admit- 
ted, that such levy had been made, while Sebring was absent 
from his store, for the purpose of giving the receipt to the plain- 
tiiis. The execution was issued on the 6th of May. 

On the. aiB'ival of ono of the vessels from abroad, mentioned 
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ALBAI^, in the schedule annexed to the assignment, the manifest was 
J^^:^^}^ dated 15th Jidy^ 1808, and made out by the master, in the 
Wilkes and names of Wilkes and Cheriot; and on the 1st of February ^ 
FojfTAiNx 1808, the policy of insurance against fire was effected in the. 
FsRRis. name of fVilkes, Fontaine and Cheriot, on the property as- 
signed, and the premium was paid by Cheriot, 
[ * 338 ] *The jury found a verdict for the plaintiffs for 1,131 dollars 

and 17 cents. 

Hoffman, for the plaintiffs. I can only anticipate and answer 
such objections as may be made on the other side. 

1. That the assignment was fraudulent and void, because it 
assigned the whole property of the debtor to a particular 
creditor. If, however, the language of the assignment is duly 
considered, it will be foiind to be no more than an assignment 
of the goods specifically enumerated in the schedule. But 
admitting it to be an assignment of all the property of Cherioty 
I am yet to learn that a debtor may not, bona fide, transfer all 
his property to a particular creditor, in payment of an individual 
debt, provided possession is also delivered. The statute of 
frauds, or the statute of Elizabeth, does not reach this case. 

/ {Cowper, 432, 5 Term Rep, 233, I Vesey,pn, 280.) It is not 
a case of bankruptcy, nor within the spirit of the bankrupt law. 

2. That there was such a resulting trust or interest remain- ' 
ing in Cheriot, that it may be taken in execution. But I 
answer, that where goods are delivered to a trustee, under an 
assignment, they cannot be taken by execution in the hands of 
the trustee. (2 Anstruther, 381. Caillaud v. Estwick.) 

3. Then was there a delivery of the property to the plain- 
tiffs in this case ? This is the only point in the cause ; but 
the question. What is a delivery of goods ? has been so often 
discussed in this court, that it is necessary only to refer to some 
of the cases decided. (2 Caines, 44. 2 Johns, Rep. 16. 3 
Johns, Rep, 420.) 

When Cheriot parted with the receipt, he parted with his 
dominion over the goods, for Sebring would not deliver them, 
unless on the production of his receipt. (1 Johns. Cases, 156. 
3 Caines, 186.) It may be said, perhaps, that the plaintiflfe 
should have given notice to Sebring, of the assignment and 
delivery of the receipt to them. The want of notice might, 
perhaps, excuse Sebring for delivering the goods to a third 
[ * 339 ] *person ; but it is a circumstance of which the other creditors 
cannot avail themselves. 

D, B, Ogden and Slosson, contra. 1. It is true that one 
creditor may be, bona fide, preferred to others ; but the cases 
of this kind were those in which specific property was assigned 
to the particular creditor. In the present case, there is an 
238 



OP THE STATE OP NEW-YORK. 



339 



FONTAINX 

V. 

FKRRIf. 



assignment of all the property of the debtor ; for though a albany> 
schedule is referred to, yet if he possessed any article not con- vj^^^i^fi? 
tained in the schedule, the words of the assignment are broad Wilkes aud 
enough to comprehend it. 

It is admitted that such an assignment would be void, uifder 
the bankrupt law of England. (I Burr. 467.) It follows, we 
contend, that it must be also void, under the statute of frauds. 
By the statute of James I. c. 15. <^ 2. a fraudulent conveyance, 
made with intent to defeat or delay creditors, is declared to be 
an act of bankruptcy. By the act of the 13th Eiiz, c. 5.. ^ 2. 
made perpetual by the act of the 29th Eliz. c. 5. all convey- 
ances, with intent to delav, hinder, or defraud creditors, are 
declared void, (a) The bankrupt law, therefore, declared 
that such a conveyance as would be fraudulent, by the statute 
of frauds, shall amount to an act of bankruptcy. If, then, 
this assignment would be an act of bankruptcy in England^ it 
follows, that it is void under the statute of frauds ; for the 
bankrupt law merely adds to the provisions of that statute by 
declaring such fraudulent conveyances to be acts of bank- 
ruptcy. {Doug. 86.) The words in the two statutes are 
the same. Though every transfer of property from a debtor 
to his creditor is not a fraud, or an act of bankruptcy ; 
yet, if done by deed^ it is void, and an act of bankruptcy. 
{Cowp. 123.) 

Cheriot was insolvent, and indebted to the judgment cred- 
itor, when be made this assignment. He transferred the whole 
of his substance to the plaintiffs, without any value being fixed, 
by which it could appear, whether *there was enough to pay 
all his creditors. Since the time of Twiners case, (3 Co. 80. 
1 Burr. 467. 2 Burr. 827. 4 Burr. 2235. Coup. 629. 
7 East, 138.) such a conveyance, by a debtor, in such circum- 
stances, has been held to be fraudulent. If there is a trust 
reserved to the grantor in the conveyance, it is, ipso facto, void. 
A gift or trust is not within the proviso of the statute. Trusts 
are express or implied ; and Coke states a bona fide conveyance 
to be, where there is no trust, express or implied. In the pres- 
ent case, there is a trust, fii-st to pay the plaintiffs, next to pay 
certain creditors, and, lastly, to the grantor himself. By this 
mode of transferring all his property to a particular creditor, 
the debtor delays his other creditors. Though a dfebtor may 
legally prefer a particular creditor, he must take care to do it 
In such a manner as not to injure other creditors. That is, he 
may deliver to a particular creditor specific property, to a spe- 
cific amount ; but he cannot transfer to him all his properly. 
Suppose A,, being indebted to various persons, conveys all his 
estate, of the value of 100,000 dollars, to C, in trust to pay C 
10,000 dollars, owing to him, and the residue in trust for A. 
himself; would not thir. conveyance, if allowed to stand, hinder 
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ALBANY, and delay the other creditors of A. in the recovering of thei. 
^^^Jj;;jfi^ just debts ? That the other creditors may be injured, is suffi 
Wilkes and cient to render such a conveyance fraudulent and void. It 

Fontaine ^^g go decided in the case of Wilson v. Warmal, {Godbolt, 
161. 8 Jac. 1.) soon after Twyne^s case, on the principles of 
the common law, independent of any bankrupt law. 

Again, there was a trust reserved to Cheriot^ which was 
fraudulent. A deed which is fraudulent in part, is void in toto; 
for, as Lord CoJce (3 CoJce 78. Fermers^s case) observes, " the 
common law doth so abhor fraud and covin, that all acts, as 
well judicial as others, and which of themselves are just and 
lawful, yet being mixed with fraud and deceit, are, in judgment 
of law, wrongfiil and unlawful ;" and the same doctrine is 
laid down by Montague, Ch, J., in the case of Wimlish v. 
Tailbois, (Flowden, 54.) " that covin may be where *the title 
is good, and the title shall not giv^ benefit to him that has it 
by reason of the covin, for the mixture of the good and evil 
together, makes the whole bad ; the truth is obscured by the 
falsehood, and the virtue drowned in the vice." It is a prin- 
ciple of the civil law, as well as of the common law, that where 
the grantee knows of the fraud in a part of the deed, he shall 
not, as particeps criminis, derive any benefit fi'om sucn a deed. 
If the deed is not void under the second section of the statute, 
it is so under the first, which is explicit, though too often 
overlooked by courts of law. Though, at common law, a 
deed may be good in part, and void in part ; yet if part of a 
deed is made void by statute, the whole must be void ; {Hob. 
14. Styles, 428. 14 Hon. VIII. 15.) for a statute is strict law. 
2. Again, there was, in consequence of the resulting trust to 
Cheriot, such an interest as might be taken in execution. The 
case of Caillaud v. Estiviclc, (2 Anstr. 381. 5 Term Rep. 420. 
S. C.) which has been cited, is not in point. The debt for 
which the execution issued, arose in 1770, the I^ase was exe- 
cuted in 1784, and EstwicJc had possession under the lease, and 
received the rents and profits for five years, and released to 
Lord Abingdon, who, over and over again, oflfered to pay the 
judgment creditors out of other properly. It was a lease of 
certain real estate ; not an assignment of all a man's prop- 
erty. Lord Kenyon said, " If the deed had been djflTerent from 
what it was, he should have been pressed by the argument, that 
there was a tenancy in common." By considering this as a tenan- 
cy in. common, no injury is done to the plaintiffs, or the credit- 
ors intended to be preferred by the assignment. In the case of 
joint partners in trade, where judgment is entered against 
one of them, the share of the partner against whom the execu- 
tion issues, may be sold. (2 Lord Baym, 871. Salk, 392. ] 
Vesey, 242.) An equity of redemption mav be sold in execu- 
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tion. (1 Caines^s Cases in Errors 47. See also 3 Johns. Rep. 
216.) 

3. But if the assignment was not void by the statute of frauds, 
was there a sufficient delivery of the goods, to tebut the pre- 
sumption of fraud? (2 Term Rep. 587.) A symbolical de- 
livery, *in order to be effectual, must give the vendee a control 
over the property, as by the delivery of the key of the ware- 
house where it is deposited. The vendor must do every thing 
in his power to give, and the vendee to take, the possession. 
(2 Bos: and Pull. 59. 3 Esp. Cas. 53.) No notice was given 
to Sebringy until four months after the assignment. During that 
time. Cheriot might have demanded the goods, and Sebring 
would have been bound to deliver them to him, or to his order. 
So that Cheriot may be said to have had a perfect control of 
the property. Though in the sale of a ship at sea, the delivery 
of the grand bill of sale is sufficient, yet the moment the ship 
arrives in port, the vendee must take possession. (1 AiJcyns, 
167. Free, in Ch. 387. 1 Cranch, 309. 2 Term Rep. 462.) Here 
was a laches on the part of the plaintiffs, in not giving notice to 
Sebring of the assignment to them'. 

T. A. Emmet, in reply. 1. This was not an assignment of 
all the property, of Cheriot. It did not include his household 
goods. The general words in the deed would not include 
property not contained in the schedule to which a reference is 
made. The subsequent specification must control the general 
words. But supposing this to be an assignment of all the 
property of the debtor, yet the statute of frauds expressly saves 
all conveyances made bonajide, and for a good consideration ; 
though no such proviso is contained in the bankrupt law of 
James I. Though every act which is fraudulent under the statute 
of the 13th Eliz. will, when done by a trader, be an act of bank- 
ruptcy, and void by the statute of James, it does not follow, 
e converso, that every conveyance which is void under the bank- 
rupt law, is also void under the statute of Elizabeth. 

A debtor may assign the whole of his property to a partic- 
ular creditor, if there be a delivery at the time, without its be- 
ing considered a fraud, within that statute, though his other 
creditors may be thereby hindered or delayed in the payment 
of their debts. {Newland on Contracts, 380, 381.) The deed 
being *general, is not, alone, sufficient to avoid it. It is a mere 
circumstance to excite suspicion of fraud. 

Lord Kenypn, in the case of Nunn v. Willsmore, (8 Term 
Rep. 528. 5 Term Rep* 530.) says, "that putting the bank- 
rupt law out of the case, a debtor may assign all his effects for 
the benefit of particular creditors." Such an assignment is 
not within the words of the bankrupt law; but it has been 
decided to be within the spirit of the statute of James, because 

Vol. V. 31 241 
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the debtor thereby destroyed his capacity to carry on his trade. 
The distinction between the statute of frauds and the bank- 
rupt law, as laid down by Lord Kenyoriy was adopted, by the Su- 
preme Court of Pennsylvania, in the case of fVilt v. Franklin^ 
(I Binney^s Rep. 502.) which is a case strongly in point. 

Again, it is said that every deed which reserves a trust to the 
grantor is void, as it respects creditors ; but this cannot be law. 
On this doctrine how stand deeds of settlement and mort- 
gages ? The case of Wilson v. Wormal, cited from Godbolt, is 
given by Roberts in a note. {Rob. on Fraud. Conv. 547. note,) 
That case decided that where a man, having goods of the value 
of 20/. gave the whole to another to whom he owed 10/. with 
intent, that for the residue he should be favorable to him, the 
assignment was altogether void, because fraudulent in part ; for 
the grantee, as to the 20/. was a privy to the fraud. In Styles^ 

J 128.) it is said that JRo/Zc, Ch. J., ruled, that a deed might be 
raudulent in part, and good in part. 

There could be no valuation in this case. The assignment 
was in trust to sell the goods and pay certain debts, and ac- 
count for the residue, if any. As it was impossible to know 
what would be the amount of the proceeds of the sale, it was 
requisite that the assignee should be required to account for 
any surplus. 

Again, it is said there should have been an' assignment of 
specific property, of a specific value, to the particular creditor. 
But no authority was cited in support of this doctrine, and the 
contrary is l?iid down by Newland, before cited. 

*2. There was a sufficient delivery of the goods. The case 
of Searle v. Reeves (2 Ejp. Cases, 598.) is precisely in point 
Eyre, Ch. J., decided that a written order from the vendor, on 
the person who had the custody of the goods, directing him to 
deliver the goods to the vendee, was a sufficient delivery with- 
in the statute. If the delivery of the receipt of the storekeeper 
in this case was a valid delivery, at the time, no subsequent act 
of the grantor can avoid the transfer. In the case of a symbol- 
ical delivery, it is not requisite that the vendor should abso- 
lutely put it out of his power to commit a fraud ; for in the case 
of a delivery of the key of a warehouse, he might have two 
keys, and deliver one to the vendee, and one to another person, 
and thereby commit a fraud. 

3. How can Cheriot be a tenant in common with the plain- 
tiffs ? They have the entire legal estate. Cheriot is a mere 
cestuy que trust. A tenant in common must have a present 
right of enjoyment ; but Cheriot has no such right until all the 
other purposes of the assignment are fulfilled. It is a mere trust, 
as io personal property; and there is no decision, that such a 
trust of personal property can be taken in execution. The case 
oiEstwick v. Caillaud sh ^v;s, that the personal property include^/ 
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with the real, could not be taken in execution, unless the trust 
deed had been proved to be void. 

Per Curiam. This is a plain case. There is no color or 
ground for the suggestion of fraud. Cheriot might lawfully 
prefer one set of creditors to another. The whole legal estate 
of the property specified (and the sugars in question were part 
of that property) vested in the plaintiffs. The object was law- 
ful and just, and openly and fairly carried into effect. The goods 
in the storehouses were actually delivered, at the time, by the 
delivery of the keys of the stores ; and the sugars were deliver- 
ed by the delivery of Sebring^s receipt, which was the regular 
documentary evidence of title, and gave the plaintiffs the com- 
mand of the sugars. 

*It would be a waste of time to take notice of all the cases 
which were cited, or which support this assignment. That 
of Estwick V. CaiUaud (5 Term Rep, 420.) is very much in 
point, and fully establishes the plaintiffs' clsdm. This was not, 
in fact, a general assignment of all Cheriot* s estate ; for though 
the words, in one place, be general, yet the assignment imme- 
diately goes on to specify, by a reference to the schedules an- 
nexed, the specific articles of property assigned ; and it there- 
fore could operate only upon the articles specified : for as the 
court said, in Munro v. Alaire, (2 CaineSy 327.) if a general 
clause be followed by special words, which, accord with the 
general clause, the deed shall be construed according to the 
special matter. Cheriot may have had a resulting trust, after 
the purposes for which the assignment Ivas made were satisfied ; 
but such residuum of interest was not the subject of sale on^. 
/a. (^Scot if. Scholeijy 8 East, 467.) The case of a sale of ian 
equity of redemption of a mortgage of lands is not at all ap- 
plicable. Such a residuary interest necessarily- arises in every 
case where property is assigned in trust to pay debts, or to sat- 
isfy other specified objects ; but unless the assignment be mereiy 
colorable, and made for the sake of the resulting trust, it is not 
void. 

The plaintiffs must have judgment. 

Judgment for the plaintiffs. 
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Feb. 1810. elude the construction, that a corporation can be sued before 

BxTTs 9Sk^ & justice of the peace. 
Church Judgment reversed. 

V. 

JLxx* 
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Betts and Church against Lee. 

A. theownerof ON Certiorari^ from a justice's court. Lee sued the plain- 
landybroughtan tiffs in crror, in the court below, for a trespass, in taking and 
paw^ns^B' Carrying away a quantity of shingles, and stuff for making 
forentermgand shingles. Lte had cut down the timber of which the shingles 
trees*?fcc. The wcrc made, on land belonging to Robert L. Bowne, An 
^action was com- actiou of trcspass was brought by Bowne against Lee, for 
6"*°*paid Ae Cutting down the trees ; and the attorney of Bowne discon- 
daraapstoA.. tiuucd the suit, ou the defendant's paying thirty dollars. It 
to the%due"of was provcd that the attorney, who settled the suit in behalf of 
^e^ecs which Bowne, had said, that in compromising several suits, for this 
aiid *pih*iQto ^^ud Other trespasses of the same kind, he had charged as much 
shingles. A. to thosc who had not carried off the timber cut down, as to 
took away the ^hose who had Carried away what they had cut; and that 
shines, and B. those who had not taken off the timber cut down, would have 
tion^of^Mpass ^^ much right to Carry it away as those who had done so 



nne^y^Sbe The land.on which the timber was cut down, and the shin- 



againsi him, for before the Settlement of the suits. 

taku 
rvin^ 

sliiM^ie^ It was gjes made, was conveyed by Bowne to the plaintiffs in error ; 
Compromise of and at the time of executing the deed, a power of attorney 
ge tre«)ass by frotti BowHe t6 the plaintiffs in error, was also executed, au- 
th'e dam^s"o thorizing them to sue all persons, in the name of Bowne, for 
A.,did not trans- trcspasscs, before that time committed, in cutting timber on the 
r**Q4q^{'*^ landi It was proved *that the deed and power of attorney 
• h i "^^re executed prior to the suit brought by Boime, and settled 

down to B., nor IB the manner above stated. The plaintiffs in error, as owners 
did B., by con- of the land, claimed the timber cut down, and prepared for 
Qerintoshfn^ies making shiiiglcs, as well as thd shingles not taken away by 
change the right £,gg^ pnQJ ^q t||jg g^id 8uit,*and prohibited him from taking them ; 

wCati^er^' ai- and Converted themf to their own use. Thfe jury fotmd a ver- 
teraiioninform, jjct for Lee, the plaintiff below, for twenty-five doUars, on 
EaS^^'^unde?- which the justico gave judgment. 

gone, the origi- ; 

nal owner may take it, in its new shape, iif he can identify the original materials, (a) 

(a) Brown v. Sax etal.7 Cow. JScp. 95. 
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The question was, Whose property were the shingles, and 
timber cut down, after the settlement of the suit brought by 
liovme against Lee for cutting down the trees? 

Per Curiam. The evidence detailed in the return to the 
certiorari, does not prove, that when the suit for a trespass, 
brought by Bowne against Lee, was compromised, the attorney 
of Bownt, or the present plaintiffs, sold the shingles, &c. to 
Lee, or permitted him to take them. The thirty dollars paid 
by Lee to the attorney, was for the damages of the trespass 
he had committed, in cutting down the trees. A loose and 
equivocal observation made at another time to a stranger, was 
not sufficient evidence to establish such a sale or consent. 
The settling of the suit for the trespass, and recovering a com- 
pensation, did not, jper ^e, transfer to the trespasser a right to 
the timber cut down, and remaining on the land ; nor did the 
working one part into shingles, and the other part into short 
logs, change the title to the property. 

The civil law required the thing to be changed into a dif- 
ferent species, and to be incapable of being restored to its 
ancient form, as grapes made into wine, before the original 
proprietor could lose his title ; nor even then, did the other 

farty acquire any title by the accession, unless the materials 
ad besn taken away, in ignorance of their *being the property 
of another. {Vinnius, Inst, lib. 2. tit. 1. ^ 25. Dig. 10. 4. 
12. 3.) The civil law, in its usual wisdom, gave no encourage- 
ment to trespassers. 

But this very point has been decided against the trespasser, 
by the English common law. It is laid down, in the Year 
Books, after solemn argument on demurrer, that whatever 
alteration of form any property has undergone, the owner may 
seize it, in its new shape, if he can prove the identity of the 
original materials ; as if leather be made into shoes, or cloth 
into a coat, or a tree be squared into timber. (5 Hen. VII. 
15. 12. JTen. VIII. 10. Fitz. Abr. Bar. 144. Bro. tit. 
Property, 23.) We are of opinion, therefore^that the judgment 
below ought to be reversed. 

Judgment reversed. 
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Simpson against Carter. 



Ai\er notice of APPLICATION WES made in this cause, in behalf of the 

arjrumcnt of a justice, for Icavc to amend his return, on an affidavit, stating a 

C3iist* in errof • • ^^ 

on certiorari, gross imposition ou the justice, in making it out. The cause 

the justice, on had been noticed for argument, at the present term, and no 

alhdavit of ira- ..111 . P^t' \.' 

position on him notice had Dcen given oi this motion. 

by tlie attorney, 

apply for leave Per Curiam, Let the justice have leave to apply, at the 

to an^end his jj^^^ term, to amend the return, on ffivittff notice to the attor- 

return, on fifiv- ' o ^o 

ing notice ofihe ncy of the plaintiff in error of the motion, and delivering to 

22"'* to^'the at- ^™ ^ ^^Py ^^ ^^^ affidavit, on which the motion is to be 

torno^ of the grounded ; and, in the mean time, let all proceedings be stayed. 

plaintiflf in er- 



ror. 



[ * 351] *White and Hall against Hawn, 

Parol evidence. IN ERROR, OTi Certiorari. The defendant below pleaded a 
a^ record^ of a forJOf^^r judgment in bar, and on the trial, the justice (who was 
former trial, the Same justice before whom the former trial between the 
befween^^ihe ^^^^ pajties was had) gave parol evidence of his own record, 
same parties though the plaintiffs objected to such evidence. 

before him, i% 

objected to at HUdreth, for the plaintiff in error. 

the time, is suf- 
ficient ^ound _ . 
forrcversms^his Cadyf COntra. 



judgment, (a) 



Per Curiam. The mode of proving the former trial ana 
judgment was incompetent ; and being objected to, ought not 
to have been permitted. In the case of Lawrence v. Houghton^ 
(5 Johns. Rep. 129.) no objection was made to such proof, at 
the trial. The judgment below must be reversed. 



S48 



Judgment reversed. 

(a) M*CUm ▼. Hufforin, 13 Johns, Rep, 184. 
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Andrews against Bates. Spmcxb. 

IN ERRORy on certiorari. The plaintiff in error was sued, Aj/^'^^^jj* '^\ 
as a justice, by the <iefendant, for his fees, as a witness, in a suit bywltl^ssesfor 
before him as justice, and which were included in the amount thoirfoes. Tijey 
of costs recovered of the defendant, and had been received by ^y by whom 
the plaintiff in error. Judgment was given for the plaintiff they are »ubp<». 
below. 

*Per Curiam. The witnesses must look to the party who [ * 352 ] 
subpoenas them, for their fees. It does not belong to the 
justice to distribute the fees ; nor is he liable to this action 
Ha is to pay the debt and costs to the party in whose favo 
the judgment was given, and for whom he receives them. The 
judgment must be reversed. 

Judgment reversed. 



Williams against Spencer. 

IN ERROR, on certiorari. The defendant in error let out Wh«e A^^ua • 
part of his house, and reserved an inner room for himself, which one room, whici- 
he occupied. The plaintiff in error, who is a constable, bavins: t? reserved for 

*^ . I1/.1 • 1 ii»i® himself, and oc 

a warrant agamst the defendant in error, the outer door of the cupied sepa- 
house being open, broke open the door of the inner room, and JJJ^^f '^oof 'of 
arrested him. An action of trespass was brought against the the house b«ing 
constable, before the justice, who gave judgment for the bl?hroke°o*^n 

plaintiff. the door of the 



mner room, oc- 



T<mUmon, for the plaintiff in error. tader'io t'. 

rest him ; it was 
^ held, .that ires- 

JfOOty contra. pass woul« not 

lie against the 
-n r^ • mi . . . m . , constable. 

Fer Curiam. There was no protection, m this case, to the 
door of the inner room, though occupied separately by the de- 
fendant in error. The constable had a right, therefore, to 
break the door. ( C >trp. 1 .) The judgment must be reversed. 
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ALBANY, 
Feb. 1810. 

Smith 

V. 

Goodrich. 



*Taft against Grosfent. 



Where a jus- IN ERROR, on certiorari, Grosfent brought an action against 
a*cwif^unt™io "^^fii before a justice, and after issue joined between the par- 
o'ciock, A. M., tieSj the justice adjourned the trial of the cause until 10 o'clock 
Sfc^pewedat ^^ the forenoon of the 21st November, Taft appeared at the 
the lime and hour and placc appointed, and being told that the justice could 
w^^Unff ^ti! i^ot come until 12, waited near three hours, and finding the jus- 
past 12, went tiqe did not attend, he went away ; and afterwards, just before 
jusSce ^ came o^® o'clock, P. M. the justice came, and the plaintiff being pres- 
soon after, and ent, the defendant was called, and not appearin£^, the justice 
E^'ufe'^caule proceeded in the cause, and gave judgiAeht against him, by 

on the part of default, 
the plamtin, 
and gave judg- 
ment against Per Curiam, The defendant below waited a reasonable 

itwasheidtobe time, and the cause became discontinued by the delay of the 

erroneous. A justice to attend ; for it was an unreasonable delay. The de- 

towau a°rMi- feudaut* belo w, during the three hours he waited, was told, that 

sonabie thne the jtistice had Said he could not come until 12 o'clock, and 

he waited near an hour after that time. The judgment below 

must be reversed. 

Judgment reversed. 



only. 



Smith og'mn^i Goodrich. 

» 

If parties ap- IN ERROR, on Certiorari, Goodrich brought his action 
jaaxxcQ by attor- against Smith, before a justice, on a warranty to recover damages 
[ * 354 ] for some salt, purchased of Smith, *which was alleged to be adul- 

A^'ih 't b^T' *®^^®^ *^^ ^^^' -^^ ^^^ *^*^' ^^ ^^^ cause, Goodrich appeared 
mutiS consent in proper person, and Smith by his attorney, who was admitted 
it being contra- to defend the cause ; but the justice, in hi? return to the cer- 
^recUon o^The tiorari,^ did not state the reason for admitting the defendant to 
"labUff'^m^er- ^PP®^ ^Y attorney.. 

ror only appear- 
ed by attorney, 

^^o^eno^^^ '5J JRo.?*Ara»M v. Van Antwerp, 4 Johns. Rep. 228. Bnt lee 2 Reo. Stat, 232. Gatd 
Y. droatf 1 Cow, jRep. 113. 
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Per Curiam. Several points were made by the plaintiff in 
error ; but it is sufficient to notice one only. The court have 
decided, again and again, that if the parties below appear by 
attorney, though it be by consent, it is error. The statute (10 
sess. c. 10. ^ 10.) is peremptory, and cannot be eluded or set 
aside, by any consent or collusion between the parties. But 
if the plaintiff in error only appear by attorney, he shall not 
be allowed to take advantage of his own act, to defeat the re 
covery below. This would be against a well settled principle 
of law, as well as a flagrant injustice. The judgment below 
must be reversed. 

Judgment reversed, (a) 

(a) The same point arose in several other causes before the court, on certi(h 
rarif aurin^ this term, in which the same decision was given. 



ALBi^NY. 
Feb. 1810. 




Davis against Meeker. 

IN ERROR, on certiorari. MeeJcer brought an action before 
a justice, against Davis, for a deceit in the sale of a wagon, for 
which she had paid him 50 dollars. The plaintiff alleged that 
the defendant did &lsely and fraudulently assert, that he had 
been frequently offered, by different persons, 50 dollars for the 
wagon ; by reason *of which false assertion the plaintiff was 
induced to believe the wagon was worth that sum, whereas, 
in &ct, it was not worth more than 2ij dollars. The plaintiff 
had merely seen the wagon, and made the purchase without 
particularly examining or trying it. No warranty was proved. 

A verdict was given for the plaintiff, for ten dollars, on 
which the justice gave judgment. 

Per Curiam. There was no express warranty or fraud 
proved in this case. The plaintiff below purchased the wagon, 
on sight, and the assertion of the defendant that it was worth 
more than its real value, furnishes no ground of action. (1 
Johns. Rep. 97. 274. 414. 4 Johns. Rep. 228. 4 Johns. Rep. 
421.) The judgment below must be revei;sed. 

Judgment reversed. 



Where A. 
bought a wag- 
on, on sight, of 
B.,whoamrmod 
it to be worth 
much more than 
its real value ; it 

[*355] 

was held, that 
B. was not li- 
able to an ac- 
tion of deceit 
for a false af- 
firmation, there 
being no ex« 
press warranty 
or fraud, (a) 



{m\ Oneida Man. Society v. Lawrence. 4 Cow. Rep. 440, and the cases there referred 
to. Bwett V. CotgaUf 20 Johnt. Rep. 196, and the cases cited. 
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ALBANY, 
Feb. 1810. 

Cakkon 

T,J'^, Cannon against Titos. 

In order to pre. J. RUS^EL^ for thc defendant, tnoved to set aside the in- 
brd^rSl qwest taken by default at the last sittings in New-York. In 
affida>'itofiner- the notice foT trial, the plaintifTs attorney filed an affidavit with 
fendant,^shoufd ^^ c'^r^ of the sittings, that the defendant "had a good sub- 
state, aa he is stautial defence to make in the cause, on the merits." 

advised by 

counsel , and a ^ ^ 

copyofitshouid J". RadcKff, coutra, objected, that a co^y of the affidavit of 
pfafSs attor* merits had not been served on the plaintiffs attorney, nor any 
ney before the notico given to him of Its being filed, previous to the taking 
*^ '^^^ of the inquest ; and that the affidavit of merits was insufficient, 

[^356] as it did not state that "^the defendant w^s "advised by 

counsel," which is requisite in an affidavit of merits. (3 

Cainesy 97.) 

Per Curiam. The affidavit of merits is defective, in not 
stating that the defendant was advised by counsel; and by the 
rule of this court, of the 21st November, 1808, a copy of the 
affidavit of merits, filed with the clerk of the sittings, must be 
served on the opposite party. 

Motion denied. 
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'v 

ALBANY. 

F«b. 1810. 

: NoBXX 

Brock WAY against Wilber, sum, 

J. RUSSEL, for the plaintiff, moved for an attachment a rule for an 
against Gilleland, late sheriff of the county of Rensselaer^ gaUwtTshcriff. 
for not returning the fieri facias in the above cause. f<»f not reiuni- 

It appeared that the fieri facias had been delivered to one aJiive^d to^llis 
of the sheriffs deputies, in the year 1797, who afterwards went deputy, was 
beyond sea, and died, and that the sheriff was ignorant what f^ew^ '^ yc^n 
had been done with the execution. ^ad , ciapso'i 

since the execu- 
tion was issued. 

Footy contra, said, that after the lapse of twelve years, the 
sheriff ought not, under the circumstances of the case, to be 
made liable to an attachment. 

Russel, in reply, observed, that there was no time fixed by 
law, within which a sheriff was to be called on to make a 
return to process ; and the object of theattachment was merely 
to bring up the sheriff to answer, on oath, to such inter- 
rogatories as might be put to him. 

Per Curiam. Take your rule. 

Rule granted. 



*NoBLE against Smith and others. [ * 357 ] 

THE sheriff of Albany had been served with a habeas A sheriff is 
corptis ad tesiificandum, to bring up one J. S.. in his custody, *^"** *° ^""^ 

^ v.. ^•/' • ^1 • - mi « •/*» « , ^ ' up a person m 

on a ca. sa. to testify m this cause. The sheriff returned that his custody on 
he had the body of the sdd J. S, in execution, and could not, ^3*4?^ hfa civil 
therefore, return him, as required by the writ. suV/on \cing 

tendered lliR 

Per Curiam. It is settled, that it is not an escape for a sheriff Cmig^n^*^ up 
to bring up, on a hab. corp. ad test, a prisoner, i^ his custody on ex- ^^ risoucT "*^ 
edition in a civil suit, to testify. (3 Esp. Cases^ Z8S. 3 Burr. ^^ p"*""*^^" 
1440. 4 East, 587.) (a) The sheriff is bound to bring up the 

(a) Battam v. Ot\^, 18 Mms. liep.48. 

2S» 
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ALBANY, prisoner in such case, on the party who sues out the writ, 
^^]jJ;*J2i^ tendering to him his expenses for bringing up and returning the 
M'iHT¥B« prisoner. 

V. 

J. Russely for the plainti£ 
Southwicki contra. 



M'Intyre against Woods, Sheriff, &c. 

Where an ac- J. RUSSEL, for the defendant, moved to stay all the pro 
l^mta\'b^! ceedings on the fieri facias in the above cause, until the second 
for an escape! Monday of November next, or such time as the court might 

the court will Jt'^^^ 
«tay execution uiiciyi. 

on the judg. A judgment was obtained, at the last Avgust term, agfunst, 
Ihe"sheriff Ume ^^0 defendant, at the suit of the plaintiff, for the escape of one 
[ * 358 ] Stephen Roioan, from the liberties of tlie *gfiol of Washington 
to bring his ac- county, and who had been previously committed to the custody 
taken" for *^he ^f ^^^ defendant on a ca, sa. The defendant had commenced 
liberties of the a suit in October, 1807, against the bail taken by him as secu- 
?Vhat is a rea- ^^Y fo^ ^^^ Said Roivan's remaining within the liberties ; and 
sonabietime for obtained a verdict in the cause, which was, afterwards, set aside 
?he sS'Vs for irregularity. (See ante, p. 133.) 

not liable to pay The act passcd the 28lh March, 1809, (33 Sess. c. 148. s. 
theuSethepro? 2.) provides that all proceedings against sheriffs for the escape 
ceedings are so of prisoners, are to be stayed, for a reasonable time, to enable 
stayed. ^j^^ sheriff to obtain judgment, and collect the amount due on 

the bond taken for the gaol-liberties. 

Crarijy contra, contended, that this case did not come within 
the statute ; and if it did, the sheriff had already been allowed 
sufficient time to recover against the bail, more than three 
years having elapsed since the escape. At any rate, if any 
further delay was granted; the plaintiff ought to be allowed 
interest on his debt against the defendant. 

Per Curiam, Before the passing of the statute, we inti- 
mated, in the case of Tillman v. Lansing, (4 Johns. Bcp. 45.) 
that we would stay the execution against the sheriff, to give 
him an opportunity to sue on the bond taken for the gaol- 
liberties. The delay which has taken place does not appear 
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io have been unreasonable. The rule ought, therefore, to be Felftsia' 
granted. The sheriff is not liable to pay interest to the 
plaintiff. 



Rule granted. 



Executors 

OF DOOUT- 

TL£ 

V. 

Executors 
OF Ward. 



*ExECUTORS of DooLiTTLE agaifist Executors of 

Ward. 

KELLOGG, {or the defendants, moved to set aside the 
default entered in this cause for want of a plea, on the ground 
of irregularity. 

*Si7/, contra, read an affidavit, that on the 20th September 
last, he enclosed in a letter, put into the mail at Whitestown, a 
declaration in the abov6 cause, with a notice of the rule to 
plead, thereon endorsed, directed to the defendant's attorney 
at Skeneateles ; and that he verily believed th^t the declaration 
and notice were received by the defendant's attorney, as early 
as the 1st day of October ; and that the same was, in fact, re- 
ceived by the said attorney. 

Per Curiam. The affidavit of the service of the copy of the 
declaration and notice of a rule to plead, on which a default is 
entered, must be positive and sufficient, ct the time when the 
default is entered ; it cannot be supplied by a subsequent 
knowledge of the fact of its having been received. The belief 
of the plaintiffs' attorney, in this case, was founded altogether 
on his knowledge of the course of the mail. The rule must bo 
granted. 

2&5 
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An af&davit of 
the service of a 
copy of a decla- 
ration, and no- 
tice of the rule 
to plead, must 
be jjositive and 
sufficient, at the 
time the default 
is entered there- 
on, for not 
pleading. It 
cannot be made 
good, by a sub- 
sequent knowl- 
edge of the fact, 
that the notice 
was received by 
the defendant^i 
attorney at the 
lime. 
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ALBANY, 

Feb. 1810. 

WlLKXS 

HoTCHKiss. Nichols against Gregory. 

L^b^uS^ril THE defendant having been confined, on execution, in the 
from a c&erent gaol in the county of Delaware, for more than three months 
xS^\ whidS Hawkins, in his behalf, now presented his petition to be brough 
the court sits, in up, in Order to be discharged under the act for the relief of 
[ * 360 ] debtors, with respect to *the imprisonment of their persons 
chirked ^nde'r' P^ssed the 24th March, 180L It was proved that due notice 
ibc act for the of the presenting the petition had been given, according to the 
:^ih%"^« "' directions of the statute. 

the imprison- 

^rsons*!^ ^' P^r Curiam. Take your rule to bring up the defendant at 
such a day during term as will give sufficient time for the pur- 
pose. 

Rule granted. 



164 

Wilkes against Hotchkiss, late Sheriff of Dela- 
ware, 

IS^d^^t'^on*'^ SHERWOOD for the defendant, moved to set aside the 
motion So set judgment obtained by default, in this case, which was an action 
*^i^V u®^*"i!^' for an escape. The affidavit of the defendant stated, that the 

gels forth m his .... t',% i i • i . . • i /• 

affidavit the wnt issued in the cause, was served upon him a short time before 

ItUutrthe^^m**"! ^^^ "^^^ ^^^y ^®^"™' ^y ^ deputy of the sheriff, residing at Delhi. 
its of his de^ The wHt Contained no ac etiam clause, and the defendant did 
the^^^coiui ***** ^^* know the ground of the plaintiffs action ; but he wrote 
jud^ of the to his attorney at Delhi, to appear for him and take charge of 
ments, it is suf- ^^g gyj^ . ^nd supposcd that his letter was received ; but he 

ucient witnout * i * » 

saying he is ad- heard nothing further of the suit, until he was served with a 
\^ed by coun- ^a. sa.; that he understood the suit to be for the escape of one 

A. D. on mesne process ; and that he had a good and substan* 

tial defence on the merits. 

Henry, contra, objected, that the defendant, in swearing to a 
defence on the merits, did not state that he was advised by 
counsel, as to such defence. 

r * 361 ] ^Per Curiam. In the ordinary affidavit of merits, it is requi 
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site that the party should state, as to his being advised by coun- 
sel ; but here tho^ whole merits are disclosed by the affidavit, 
and the court, on the face of it, can judge whether the defend- 
ant has a defence on the merits or not. We grant the motion 
on payment of costs', and with liberty to the plaintiff to change 
the venue to any county he may think proper. 

Rule granted. 



ALBANY, 
Feb. 1810. 

MSTCALF 

y. 

Clark aad 

Watkirs^ 



Metcalf against Clark and Watkins. 



CADYy for the defendant, moved to change the venue in .this 
cause, from the city and county of Albany, to the county of 
Ontario. He read the affidavit of one of the defendants, stat- 
ing that they had a good and substantial defence on the mer- 
its,.and that all their witnesses resided in the county of Ontario. 

H, Bleeclcer, contra, objected, that the affidavit did not state 
that the defendants had a defence on the merits, as they were 
advised by counsel^ nor the number of their witnesses residing 
m Ontario, 

Per Curiam, This application is different from a motion to 
set aside a judgment by default. The court exercise an equi- 
table jurisdiction, in changing the venue in a cause. The rule 
as to the affidavit of merits in other cases, does not apply to 
the present motion. The plaintiff does not state that he has 
any witnesses residing in the county of Albany y to induce the 
court to retain the venue. The defendant, therefore, must 
take his rule. 

Rule granted. 

(a) Stoartwout v. Hoagtf 16 Johns. Rep,. 8, contra. See Worthy v. Giihert, 4 JoJuu, 
Rep. 492 ; but the objection was not taken there. 

Vol. V. 33 257 



On a motion to 
change the v» 
nue in a cause, 
the deiendanl, 
in his aifidavit, 
in stating that 
he has a good 
defence on the 
merits, need not 
say^ as he is ad- 
vised by coun- 
sel, (a) 
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ALBANY, 

Feb. 1810. 

Hart 

favlk'khxr. *Hart ogmtM Faulkener. 

Where a ju^, JOHNSON^ for the defendant, moved that afi exoneretur be 
onaruie*toshow entered on the bail-piece, filed in this cause. The capias ad 
cause of action, resp, ou which the defendant was arrested, was returnable on 
piainUfftomake the last day of November term. On the 27th November, an 
s^Diemciitary order was obtained and served on the plaintiff's attorney, to 
whicr\iie de° show causc of action before the recorder of the city of New- 
fenijani was YorTCy on the first day of December; and on that day, the plain- 
a^motion of 'the tiff made aflSdavit, that the defendant was indebted to him in 
defendant, af- the sum of 2,100 dollars, as the plaintiff verily believed, for 
c^oI^eftir°'on goods sold and delivered ; and for the further sum of 400 dol- 
the ground of Jars, according to the best of the plaintiff's judgment, for a 
of^ the* juci^'s breach of a simple contract. This affidavit being objected to, 
h'^fd^'th^' d?* ^ insufficient, the recorder gave the plaintiff time to produce 
was an original another affidavit; and on the 4 th December, he made a second 
application, and affidavit, that the present suit was brought to recover of the 
fid^avits"on' the defendant 2,100 dollars, due and owing to the plaintiff, for 
pan of the plain- croods sold and delivered to the defendant, and also for dam- 

liflrwere admis- ° /• .1 t_ » /» • i >.. ^ ^' i- 

sibie. Where Qg^s for the breach oi a simple contract, amounting, accordmg 
the first aifida- to the plaintiffs belief, to 400 dollars. This affidavit being also 
hir^ifl ^iusuffil objected to, as insufficient, a third affidavit was made by the 
cient, whether a plaintiff, Stating that the defendant was justly indebted to the 
aj^at^hi'^or- plaintiff, in the sum of 2,100 dollars, for goods sold and deliv- 
dcr to hold the ercd, &c., on which the defendant was ordered to be held to 
baiUsTdmissi- bail, in thcisum of 3,000 dollars. 

ble? Quaere, 

J, RadcKff, for the plaintiff, offered counter-affidavits, which 
were objected to by the defendant's counsel, but admitted by 
the court. The affidavits stated, that the defendant was justly 
indebted to the plaintiff in the sum of 2,100 dollars, for goods 
[ * 363 ] sold and delivered, &c., and *in the further sum of 400 dollars, 
for damages, by reason of the non-performance of a certain 
agreement, &c.,and that since the defendant had been held to 
bail, by order of the recorder of New- York, he had offered to 
the plaintiff, in part payment of the balance due to him, an or- 
der for 1600 dollars, on the persons in whose hands the defend- 
ant had deposited the goods sold to him, and also offered to 
pay the balance that might be due to the plaintiff, and that the 
defendant had since absconded. 

Johnson observed, that according to the practice of the court 
of Bang^s Bench, an affidavit to hold to bail, after it was once 
made could not be amrnJed, nor its defects cured by a siip- 
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plementary affidavit ; nor were counter-affidavits ever admitted Albany, 
to contradict it. (1 Stllon, 120. 1 Bad.Ab.^^. (J?. 1.) Feb. leio. 
Tidd's K. B. Pr. 165.) The first and second cJSkiavits of tfie pTw^yI™ 
plaintiff were clearly insufficient. (TSrfdf, 16T. 1 SelloHy 112, ▼• 

J 13.) It is true, that the rule of practice is different in the LAER^and 
Court of C. P. in England; but even there, a supplementary ®^""J"' 
affidavit is not allowed where the original affidavit is bad for 
uncertainty ; (Sellony 122.) but this court follows the practice 
of the K. B. in cases not provided for by its own rules. 
(Ante, 935,) 

Ha^ic/t/f insisted, that as this was an original application to 
the court to exonerate the bail, counter-affidavits might be 
received as in any other case. (4 Johns, Rep, 307.) 

Per Curiam. This is an original application to the court, 
and counter-affidavits are admissible, according to the establish- 
ed course of practice. The affidavit read on the part of the 
plaintiff is positive as to the c^iuse of action, and amply suf- 
ficient to hold the defendant to bail ; and the amount as fixed 
by the recorder, is not um-easonable. The motion ought, 
therefore, to be denied, with costs. 

Rule refused. 



*P W. Yates ogainM Van Re»i3^i:la£I( aad 6che- [ » 364 ] 

mi:rhorn. 

RODMAN moyed that the defendants in this cause be dis- Where a plain- 
charged from the ca. sa. on which they were held in custody ^^ liefradM?, 
by the sheriff of Albany, who was in cus- 

Tte defendants were taken on the 13th day of March last, ^JZ^'mi'^l 
on a ca, sa, returnable on the first Monday of May, On giving eo beyond the 
security to the sheriff, according to the statute, they were ^^^^f hw 
permitted to go at large within the liberties of the gaol. On convenience, on 

the defendant's 
covenanUuf that he would continue in the custody of the sheriff on the ca. sa. and not ro beyond the limits 
prescribed by the plaintiff; and that if he did go further, the plaintiff mifht retake him on the same ca, 
sa. or issue another ca. sa. and commit him agrain to the custody of the sheriff until the debt and costs 
were paid; and the defendant having violated nis sus^reement by ^ins^ beyond the bounds prescribed, the 
plaintiff issued a second ca. sa, on which the defcnoant was agam taken m custody by the sheriff; on a 
motion of the defendant, to be discharged, it was held, that the agreement of the plaintiff amounted to a 
permission to the defendant to so at large, and that he was not liable to be retaken on the ca. sa. but was 
entitled to his discharge ; which was granted, however, on condition that he should not bring an action foi 
false imprisonment.(a) 

(a) Mvnton v. Woodvoortk^ 11 Johns. Rep. 474. Powers v. WUsotif 7 Cow. Rep. 274 See Smtn v 
Palmer f 16 Johns. Rep. 181. Btaty v. Beaty, 2 J<Ans. Cha. Rep. 450. Poucher v. Holly f 3 Wind 
Rep, 184. Ramom v. Keyesy 9 Cow, Rep, 128. Lathrop v. Biggs, 8 Cow, Rep. 171. 
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ALBANY, the 4th May^ 1809, the plaintiff executed a writing, under his 
s^^^i^^}^ hand and seal, which he delivered to the sheriff, by which he 
p. w. Yates consented and agreed that he would not prosecute the sheriff 
Van Rensse- ^^^ ^^ escape on the ca. sa. nor the bail given for the limits, 
I.AER and provided, the defendants shall continue in the custody of the 
sheriff, either within the bounds of the limits of the liberties of 
the gaol, or in the house and lot of Philip WendeWi heirs and 
devisees, in the first ward of the city of Albany , until the debt 
and costs shall be paid and satisfied. And the defendants, by 
writing, under their hands and seals, reciting the said agree- 
ment, promised and agreed to be and remain in the custody of 
the sheriff, as therein expressed ; and in case of an escape by 
them, or either of them, they consented and agreed that they 
might be retaken, and again confined on the same ca, sa,y or 
the plaintiff, if he chose, might issue a new ca, sa, against them, 
and confine them until the debt and costs were paid. The de- 
fendants having gone beyond the limits so granted to them, 
the sheriff, by the direction of the plaintiff, retook them, and 
kept^ them in custody, until they were discharged on a habeas 
corpus, by order of *the recorder of Albany ; when the plaintiff 
issued another ca. sa. on the same judgment, returnable at this 
term, on which the sheriff took the defendants and detained 
them in his custody. V 

Hamilton, contra. 

Per Curiam. The agreement of the plaintiff amounts to a 
pentaission to the defendants to go at large beyond the gaol- 
liberties. Though we may say, in the language of Justice 
Grose, (2* East, 244.) that the attempt on the part of the de- 
fendants to get discharged from the debt is scandalous ; yet 
the rule of law is settled, and .we grant the motion, on con- 
dition that the defendants stipulate not to bring an action for 
false imprisonment against the plaintiff, in consequence of 
arresting the defendants on the ca. sa. mentioned in the notice. 
{Barnes, 205. 2 East, 243.) 

Rule granted. 
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ALBANY, 

Feb. 1810. 

' In the case of 

In the case of Tom, a negro Man. tom. 

A HABEAS CORPUS having been directed to Adolph Where ^.,tiie 
fValradty commBiiding him to bring up a negro man named siave[ gave him 
Tom, detained in his custody, &c., wh9m he claimed to hold ^ . certificate, 
as a slave* The negro was now brought up, and his master fi^^d a!^r 
made a return to the habeas corpus, stating that the negro was the decease of 
born a slave in the county of Montgomery , and was held as led ^the^sUve j 
such by Johannes Walradt, of whom he, Adolph Walradt, it wa* held, that 
purchased *him as a slave, some years ago ; that since the [ * 366 ] 
death of the said Johannes, the negro claims to be free, by J® death of ^I 
virtue of a certificate in writing, given to him.by the said Johan- master, was en- 
nes, in his life-time, in which the said Johannes sets forth, that fj^jom^ njjj! 
be thereby <^ manumits the said negro slave Tom, from and withstanding 
after the death of him, the said Johannes, in spite of all bills J|j "jy-eYilmiT 
of sale, or last will by him thereafter to be made," which cer- but after riving 
tificate w*as given before the sale of the negro to Adolph y^^^ ^^\daa(i 

Walradt. delivered him 

On this return, it was submitted to the court, whether the ion*fo*r*avafua- 
negro was entitled to his freedom or not. bio' considera* 



tion. 



Per Curiam. We think the negro is free, by reason of the 
certificate of manumission given by Johannes Walradt, in his 
life-time ; and he must, therefore^ be discharged. 
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866 CASES IN THE SUPREME OC^URT 

AtMIfY, 

Feb. 1810. 
Yates 

la/hko. Jackson, ex dem. OstRAWDER and another, againsi 

Hasbrouck. 

In an action E. WILLIAMS, for the defendant, moTed for a writ of 
where^bTde- restitution in this case, on an affidavit, that the lessors of the 
fendant alleges plaintiff had taken possession of more land than was recovered 
?f^Ui?piaS' ^1 *® verdict. (See 3 Johns. Rep, 331.) 

has taken pos- 

J^'^^Ui^Tm Sudam, contra, read an affidavit, denying that the lessors 
recovered by had taken possession of more land than they were entitled to 
courTwuroVder ^7 ^^® vcrdict ; and the question seemed to be about one of 
a resUtuUon; the boundaries, called Schutfs line. 

but where the 

fact is doubtfiil, , 

tne proper Per Curiam. We grant the mdtion ; unless the lessors of 

[ * 367 ] the plaintiff wiM elect by the first day of the next *term to 
«^d\ feinied ^^^® ^ feigned issue, in order to try the fact in controversy, 
issue to try the This sccms to be the course of proceeding in the English 
question. courts, when the fact is doubtful whether the lessor has taken 

possession of more land than he has recovered or not. (5 

Burr. 2673.) 



J. V. N. Yates against Lansing. 

Where a judg- RODMAN, in behalf of the plaintiff, suggested that the 
forth^effi" plaintiff wished to bring a writ of error on the judgment given 
ant, and the in this cause, and moved that the defendant make up the record 
FoXtrgttril in four days, or that the plaintiff have leave to do it for him. 
of error, the He citcd 2 Johns. Rev. 101. Col. Cases, 49. 

court ordered 

to make up the Per Curiam. Take your rule, that the defendant make up 
STaysf i? 1? the record in 8 days, or that the plaintiff have leave to do it 

the plaintiff for him. 

t'S^uV" Motion granted. 
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ALBANY, 

Feb. 1810, 

The Pxopli 

Executors of Phelps agninst Hall. wilsoh. 

RODMAN mo\eA to set aside the proceedings on the bail- 2t \,"djf '^iS 
humA in this cause, and offered aa affidavit ceedj^gs^ m"a 

bail-bond suit, 

Sedgwick J oontra, objected, that the affidavit was entitled in must be entitled 
the original suit, whereas it ouarht to have been entitled in the !"J^*M"^*' ^ 
bail-bond suit. (3 Johns, step. 448.) naJ action, {a) 

*P€r Curiam. The affidavit should have been entitled in [ * 363 ] 
the bail-bond suit, instead of the original suit. 

Motion denied. 

iti) MallQV otBrfn^k wd MffUMl, If J9k»9» i^P* 4^. fod note (a). 



The People, ex relat. Bacon, again^ Wilson, jun. 
Gentleman, one of the Attorneyft of this Court. 

THE defendant having, as attorney, collected moneys of the where an m- 
complainant, and omitting or refusing to pay them over, and tomcy refusct 
these facts being verified by affidavit, The Court, on motion, pa/o^Mo his 
ordered that the defendant show canse by the first day of the cWcai the mon- 
next term, why an attachment should not issue against him for fecledT lb? him 
not paying over the moneys collected by hun, as attorney, to ii»c court will 

. . Y •' .^ ^ ^ ' J^ grant a rule foi 

niS Clieni. the allornev tc 

ihow cfune why ai) attachment should not bsuc arainst lura 
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368 CASES IN THE SUPREME COURT 

ALBANY, 

Feb. 1810. 

Harris 

eagiTe firi Harris against The Eagle Fire Company of 

Company. NeW-YoRK. 

i«, an action on THIS was an actioii of covenant, on a policy of insurance 
Tirau'c^a^aiist against/re. At the trial of the cause, a verdict was taken for 
'hr.% mode on the plaintiff, by consent, for 1,235 dollars and 10 cents, subject 
aiid*^uto^siis in ^^ ^^^ Opinion of the court on a case containing the following 

a tobacco man- factS I 

[ * 369 J *The plaintiff resided in Richmond, in Virginia, where he 

m-nc-^"^"^' which "manufactured tobacco, in a particular manner ; and procured 
were* 380 kegs a policy of insurancc-to be made by the defendants against fire, 
lured "tobacco ^^P^'^ manufactured and unmanufactured tobacco, utensils and 
Slated on the Other property, to the amount of 20,000 dollars, and which 

k^^^' ''L^^'worth ^^^ ^'^"® described in the policy : 

9^^oo ^oiUrs," " Ten thousand dollars upon his (the plaintiffs) merchan- 

which w^e de- ^'^® ^^^ utcusils Specified on the back hereof, and contained 

stroyedbvfirej in his two story frame building, occupied by the assured for a 

tlriwfdwM t^l>acco manufactory ; the said building being marked No. 1. on 

entitled to re- a plan filed with the surveyor's reports, No. 800. 

M^of the 157 *^ '^^" thousand dollars upon his merchandise and other prop 

kegs according crty, as Specified on the back hereof, contained in his one story 

oV'iU^'whSe wooden building adjoining the aforesaid building, and marked 

number of kegs, On Said plsftl, No. 2." 

^"\he * tJlbac^co ^^^ memorandum on the back of the policy, and referred to 
at the manufac- in the policy. Specifies among other articles insured, in building 
cS: "'wh^re No. 1. " 380 kegs of manufactured tobacco, worth 9,600 dol- 

there is an ab- lars. 

any arti'cTe' db- ^^^ P^'^^y ^^^ ^^^^^ ^^^^ October, 1807, and the insurance 
tinciiy valued in was to Continue for one year from the date. 

SlsisS'elJr- ^.fi^^ happened on the 6th March, 1808, which consumed a 
mated accord- considerable portion of the property insured, and among it 1 57 
iimi jt^'beLg^fn ^^S^ ^^ manufactured tobacco. The plaintiiT, it was admitted, 
the ijatuie ofii- was entitled to recover for the loss of the property insured, and 
qmdated dam- |^^j 1,^^^^ p^^j j ^y ^j^^ defendants for all of it, except the 1 57 

kegs of manufactured tobacco : And the point in controversy 
between the parties was, as to the mode of estimating the loss 
on those kegs. 

The manufactured tobacco was of the same kind as that 
which the plaintiff had sold, for several years previous to the 
fire, and of the same quality as the 380 kegs specified on the back 
of the policy as worth 9,600 dollars ; and which were estimated 
f * 370 ] under their average value, in *reference to the price, at which 
they would have sold to a bona fide purchaser, out of the man- 
ufactory ; but it was the practice of the plaintiff and his agents 
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without any warranty for that purpose) to take back any of 
the article sold to a purchaser, which proved to be injured in 
manufacturing, and to return the price, or give other tobacco ; 
and kegs of such tobacco had been sometimes returned in con- 
sequence. 

The plaintiff claimed to be compensated for the 157 kegs of 
manufactured tobacco, at the same rate as is specified in the 
memorandum on the back of the pohcy, to be the worth of 
the whole 380 kegs, the 157 kegs being of the same kind and 
quality. 

The defendants insisted that the plaintiff would be indemni- 
fied, if he received the first cost of .the tobacco, together with 
the cost of manufacturing it, and a reasonable allowance for his 
attention, and the use and risk of the capital employed. It wa3 
admitted, that if such a mode of calculation was adopted, 12 
1-2 percent, on the amount would' be such reasonable allow- 
ance ; and that according to that mode of calculation, the plain- 
tiff had been fully paid. It was agreed, that if the court should 
be of opinion that the loss was to be estimated in the mode in- 
sisted on by the plaintiff, the verdict was to stand ; otherwise, 
the verdict was to be set aside, and judgment entered for the 
defendants ; and that any mistake in the sum for which the 
verdict was taken, should be rectified. 

Boyd J for the defendants. The object of the defendants is 
to have some settled rule for estimating the amount of loss, in 
cases of this kind. The case of Lems v. Rucker (2 Burr. 
1167.) is not applicable. Here is a gross valuation of a num- 
ber of casks differing in size and value. 

This IS strictly a contract of indemnity. Profit or gain can- 
not enter into the object of such a contract. How is the party 
who suffers a loss by fire to be indemnified ? By "^being placed 
in the same situation as if the accident had not happened. 
Here the plaintiff has been paid for the raw materials, and all 
the expense of manufacturing it, and for his trouble and atten- 
tion. What he now demands further, is the profit arising on 
the sale of the manufactured article ; and as he is the manufac- 
turer, the price may be fixed at his pleasure. But I understand 
it to be the established rule in England, in settling losses of 
this kind, to estimate them according to the original or prime 
cost. 



ALBANY, 

Feb. 1810. 

Harris 

V. 

Eagls Firs 
coxpaitt 
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T. A. Emmet, contra. Without any precedent, or rule of 
practice in Europe to guide, as to the mode of adjusting the 
amount of the loss in the present case, it must be fixed on prin- 
ciple. The plaintiff manufactures this article for sale, and 
affixes a value or price which is uniform, not fluctuating or de- 
pending on the state of the market. By the endorsement on 
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ALBANY, 

Feb. 1810. 
Harris 

V. 

Eaole FiR£ 

COXPANT. 
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the policy, the 380 kegs are valued at 9,600 dollars. Jimv is 
not this a valued policy ? If so, there must be an end to all 
controversy. But suppose, for the sake of argument, and in 
order to establish a general rule, that it is an open policy. Why 
should the plaintiflf, the manufacturer, stand on a different 
ground from that of the purchaser who should insure the same 
article ? The first price or value is that at which the plaintiff 
seUs it, and if it had been insured by the purchaser, he would, 
in case of loss, have recovered the price paid. 

It is true that this is a contract of indemnity, and the plaintiff 
is to be placed in the same situation in which he stood before 
the accident which occasioned the loss. He is to receive the 
price of the article at that time. If goods are shipped to a for- 
eign country; they are invoiced at the market price, at the time 
of exportation and insurance, and this price is to be paid by 
the insurer, in case of loss. It is true, that the insured is not 
to be indemnified for the profit which might have been gained 
*in a foreign market, had the goods arrived in safety ; but the 
insurer is liable for the price of them, at the time they were 
shipped. So, in the present case, the price of the aHicle was 
precisely what the plaintiff demanded of the defendants, and 
at which they would have sold. 

Hoffman, in reply, observed, that insurers against fire were 
more exposed to fraud than marine insurers ; and courts ought, 
therefore, to be more careful to protect them against it. 'Where 
the purchaser insures, he is indemnified when he is paid the cost 
of the article; and the. manufacturer is also indemnified, if he 
is paid all that the manufactured article has cost him ; for it 
may be that he cannot sell it at the price he hoM fixed, or for more 
than it has actually cost him for the raw material, and the ex- 
pense of manufacturing. If the profits he puts on his manufiic^ 
ture is always to be recovered, in case of loss, a temptation to 
fraud will be offered, since he will be certain of a purchaser, in 
the insurer, if the property,is destroyed. 

This action is brought to Ascertain the amount of a partial 
loss. The sum endorsed on the policy as the supposed value, 
is not to be regarded. Some sum was necessary to be fixed in 
order to ascertain the premium. 

Thompson, J., delivered the opinion of the court. The rule 
by which the loss is to be calculated is the only question arising 
in this case. The loss was a total destruction of 15T kegs of 
manufactured tobacco; and the assured claims the price for 
which they would have sold at his manufiictory to a honafidt 
purchaser ; being, as he contends, the valuation in the policy 
The underwriters contend, that they ought only to pay tht 
first cost of the tobacco, together with the cost of maDQ&cturinf 
{266 



OI* THE STATE OF NEW- YORK. 



*3T3 



ALBANY 
Feb. 1310. 



Harris 

V. 

£agl£ Firs 

COMPAXT 



the same, and a reasonable allowaiice for the use and risk of the 
capital of the manafaeturer, and for bis aUention. Which of 
these rules oi^ht to govern, must, ''^it appears to me, depend 
upon the question, whether this is to be deemed an open or 
valued policy. We find in the books but few cases in which 
the subject of insurance against loss by lire, has come under 
consideration ; and none which throw any light on the present 
question. The rules applicable to marine insurance, so far as 
the analogy between the two cases will hold, ought to govern 
us. And according to those rules, this must, I think, be con- 
sidered a valued policy, so far as relates to the kegs of tobacco. 
The case states, that among, the articles insured there were 
380 kegs manufactured tobacco, worth 9,600 dollars ; this was 
the rate at which the tobacco was estimated, in ntaking up the 
20,000 dollars, the amount of the insurance. The premium * 
was paid accorducig to this valuation ; and the 157 kegs, which 
were lost, are expressly stated io be of the same kind and qual- 
ity as the whole 380 kegs. We have, therefore, an infallible 
rule by which to estimatie the several and distinct value of each 
keg of tobacco. But it was said on the argument, that admit- 
ting this to be a valued policy, it would make no difference, 
for it was only in case of a total loss, that there was any dis- 
tinction between an open and a valued policy ; that in case of 
a partial toss, the like inquiry into tlie true amount of such loss 
is to be made, whether the policy be of the one sort or the 
other. This is undoubtedly true, when ascertaining the extent 
of damage which the particular subject has sustained, and when 
there was not an absolute destruction of the subject. But where 
there is an actual total loss of any article, distinctly valued in 
the policy, that valuation, I apprehend, must govern in all cases. 
The valuation in a policy is in the nature of liquidated dam- 
ages, to save the necessity of proving them. In case of a total 
loss of the subject, by allowing the value to be inserted in tb^ 
policy, the underwriter agrees that it shall be taken as there 
stated. This valuation is always considered as the fair amount 
of the prime cost, or at least *that virhich the parties have agreed [ * 314 J 
to adopt as such. (1 Marsh, 199.) If, in the valuation of an article 
manufactured by the assured, he has chosen to estimate his 
labor and supposed profits, and to pay a premium therefor, 
I see no objection against it. It furnishes no evidence of a 
fraudulent intention to overvalue. 

In France, where almost all policies are valued, if the goods 
be of the growth or manufacture of the assured, the current price 
is always adopted as the value. (2 Marsh. 533.) The effect 
of a valuation is only fixing conclusively the prime cost ; if it be 
an open policy, the prime cost must be proved ; if a valued 
policy, it is agreed. (2 Burr. 117 1.') 

In the case of Lewis y. RucTcer^ (2' Burr. 1167.) LordiVfan*- 
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Cases in the supreme court 



Harkis 

V. 

Eagle Fire 

OMPANY. 



ALBANY, field, throughout, speaks of the prime cost and valuation as 
Feb. 1810. meaning the same thing. In speaking of the general nature of 
the contract of insurance, he says, " The insurer engages, so 
far as the prime cost or value in the policy, that the thing shall 
come safe. If the goods be totally lost, he must pay the prime 
cost, that is, the value of the thing he insured at the outset. 
If ^ar^ of the cargo, capable of a several and distinct valuation, 
at the outset, be totally lost, as if there be one hundred hogs- 
heads of sugar, and ten happen to be lost, the insurer must pay 
the prime cost (or valuation^ of those ten hogsheads. But where 
an entire individual, as one hogshead, happens to be spoiled, 
no measure can be taken from the prime cost to ascertain the 
quantity of such damage." • 

To apply those rules to the case before us. The parties have 
agreed , in order to save the necessity of particular proof in 
case of loss, that the valuation in the policy shall be considered 
the prime cost of the tobacco. That is, that the prime cost of 380 
kegs of tobacco shall be estimated at 9,600 dollars ; each keg 
therefore, capable of a several and distinct valuation. There 
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IS 



has been a total loss of 157 kegs of this tobacco, and, According 
to Lord Mansfield^s doctrine, the underwriters must pay the 
prime cost, or valuation of the 157 kegS. Had the 380 kegs 
been totally destroyed, would there have been any doubt, but 
that the defendants must have paid the 9,600 dollars ? I %ee no 
reason why a different rule should prevail where there has been 
a total loss of any number of the kegs, each one being of equal 
weight and quality. There is much greater certainty and sim- 
plicity in this mode of calculation, than to go into an inquiry as 
to the value of the raw material, and the expense of manufactur- 
ing it. There is no pretence that there has been any fraud or 
over valuation. 

We are, therefore, of opinion, that the plaintiff is entitled to 
judgment for the amount of the verdict. 
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Miller against Hacklet, Survivor of WiggirUonj &c. 



ALBANY, 

Feb. 1810. 

MlLL£|t 

V. 

HACKLKr. 



THIS was an action of assumpsit. The declaration contain- A bill of ex- 
ed seven counts. The first count was on a bill of exchange, aJ^^w-KoT 
dated the 17th ofMarch^ 1804, drawn by Hackley and Fisher, on pcrsbns ia 
oiNew^YorTc, in the life-time of Wigginton, on Augustine H. f^^J^^* 'Z 
Boughan, of Baltimore, ^requiring him, thirty days after, to pay [ * 376 J 
to Richard S. Hackley and Seth J5. Wtgginton, or order, one non-acceptavce, 
hundred and fifty dollars, (fee. This count further stated, that '^f^.f.l^^ '^l^'l 
Hackley and Wigginton, on the same day, endorsed the bill, was usual i(;r 
and made it payable to Hugh Thompson, or order, who endorsed Ijj-"' prollsr^r 
it to the plaintiff; the plaintiff, on the 28th March, 1804, bills, where u^c 
caused the bill to be presented for acceptance, which was ordrawersTvxd 
refused, and it was, in due form of law, protested for non- at a distance, lo 
acceptance, of all which premises the plaintiff gave notice to notice* of""h" 
Hackley and Wigginton, in the life-time of Wigginton; that dishonor of the 
on the 1st of May, 1804, the bill was presented to Boughan Se'eveS o" 
for payment, which was refused, and the bill protested, in due the same 3ay, 
form of law, for non-payment ; of all which premises notice % ^drawe?°Md 
was given to Hackley and Wigginton, in the life-time of that he believed 

IiZ:^^^4^»» JfT^ he had sent such 

Wtggtnton, (fee. a notice in that 

The second count was similar to the first, except that it way, to the en- 
stated that Thompson caused the bill to be presented for ac- p^Zent ^\^e, 
ceptance and payment, and to be protested, it having been ^*»o resided at 
remitted to him merely for collection. thiTwas^i^^id to 

The third count stated, that Hackley and Fisher, at New- be sufMciont 
York, on the 19th of March, 1804, drew another bill of ex- fi^sf'^in^t'^I?^; 
change on A. and /. Corrie, of Charleston, S, C, by which to support the 
they required them, thirty days after sight, to pay their first of due""notlce *io 
exchange (second unpaid) to Richard S. Hackley and Seth B. the endorser. 
«%-^nron, or order, 310 dollars; that'ilacWey and Wigginton, l[^^m'^'('T' 
on the same day, endorsed the same bill, and made it payable where a bill 

has been pro- 
tested for non-acceptance, and due notice given to the endorser, it is no objection that the demand of pay- 
ment and protest, o^c. were a dav too late, as they are not essential, where the liability of the party for the 
non-acceptance Is already fixed, {b) 

A bill drawn in iVeto- York, on Charleston^ or any place of the United States, is an inland bill, on which a 
protest for non-acceptance or non*payment is not necessary ; but a regular notice of non-acceptance i.s 
requisite to charge tlie endorser. 

A subsequent promise to pay, under a full knowledge of a want of due notice, is a waiver of such notice. 
Bat where, speaKingof several bills, on different places, and under different circumstances, the endorser 
said, " he would take care of the bills, or see them paid,'' this was held not to be sufficient evidence of a 
subse^queut promise to pa^^ one of the bills, on whicli no notice of non-acceptance had been given. The 
promise oug^t to be explicit, and made out by clear and unequivocal evidence, (c) 



(a) Chapman V, Lipsconibey I Johns. Rep. Ireland v. /Tip, 10 Johns. Rep. 493. Bank of Utica v. De 
Mbtt, 13 Johns. Rep. 432. Reid v. Payne, 16 Johns. Rep. 218. Cuyler v. Nellis, 4 Wend. Rep. S9\i. 
Bank of Utica v. Davidson, 5 Wend. Rep. 587. Th4iUkimer v. Brinckerhoff, 6 Cow, Rep. 90. Halliday 
V. Martinet, 20 Johns. Rep. 168. 

(b) Mason v. Franklin, S Johns, Rep. 202. Weldonr.Buck, 4 Johns. Rep. 144. 20 Johns. Rep. 150 
ifi Sice V. Cumngham, 1 Cow. Rep. 397. Grijih v. Goff, 12 JoAiw. Rep. 423. 
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ALBANY, to the plaintiff, who, on the 24th of April, 1804, caused it to 
,^^^^JfJ^ be presented to the drawees for acceptance, which was refused ; 
MiLLSR and the same was, in due form of law, protested for non- 
^- acceptance ; of aH which premises the plaintiiT gave notice to 

Hackley and Wigginton, in the life-time of Wigginton, and 
that the bill was, ia like manner, presented for payment on 
the 26th March, and protested for non-payment 
[ * 377 ] *The fourth count was on a bill of exchange, drawn by Hade- 

ley and Fisher, on A. and J. Corrie, of Charleston, by which 
they requested them, fifteen days after sight of that, their first 
of exchange, (second unpaid,) to pay to the said Hackley and 
Wigginton, or order, 315 dollars ; that HacTcley and Wiggia- 
ton, on the same day, endorsed the bill, and made it payable 
to the plaintiff, who, on the 24th April, 1804, caused it to be 
presented to A, and /. Corrie, for acceptance, which was re- 
fused, and the bill was thereupon, in due form of law, protested 
for non-acceptance of all which premises notice was given by 
the plaintiff; to Hackley and Wigginton, in the life- time of 
Wigginton; aad that afterwards, op the 12th May, 1804, the 
plaintiff caused the said bill to be presented for payment, &c., 
and the same was, in due form of law, protested for non- 
payment, &c. 

The Jifti, count was on the second of the same bill of ex- 
change ; and, after stating the making and endorsing of the 
bill, the plaintiff averred, that on the 24th April, 1804, at, (fee, 
he showed and presented to JL and J. Corrie, the said first 
bill of exchange, mentioned in the said second of exchange, for 
their acceptance thereof, accordii^ to the usage and custom of 
nierchants, and that the said A. and /. Corrie, then and there 
had notice of the said first of exchange, and tha^t the said first 
of exchange had been, in due form of law, according to the 
usage and custom of merchants, endorsed, (fee, and that the 
plaintiff was the sole owner and proprietor thereof, (fee, and 
the said A, and J» Corrie were requested to accept the said 
first of exchange, the said second of exchange being wholly un- 
paid, <fec., but they refused to accept the said first of exchange, 
and the same was, afterwards, to wit, (fee, in due form of law, 
protested for non-acceptance, according to the usage and 
custom of merchants ; of which premises the said Hackley and 
Wigginton, in the life-time of the said Wigginton, afterwards, 
&c. from. the said plaintiff had notice. The plaintiif averred^, 
[ * 378 ] in like *manner, that he presented the said first of exchange 
for payment, whidi was refused, &rC., and that he, thereupon, 
caused the said first of exchange to be protested, in due form 
of law, for non-payment, according to the usage and cu&t(»n of 
merchants, of which notice was given, (fee. By jea^on whereof, 
the said HaMey and Wigginton, in the life-time of the said 
Wigginton, became liscble to pay to the plaintiff the said sum of 
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money mentioned in the said first of exchange^in the said last^ 
mentioned biU of exchange specified, and also mentioned in 
the said iast-raentioned bill of exchange, accordii^ to the tenor 
and dTect of the said last-mentioned bill pf exchange, &c.^ and 
that in consideration thereof, they promised to pay to the plain- . 
tiff the said sum of money naentioned in the said last-mentioned 
(second) bill of exchange, accordixi^ to the tenor and effect 
thereof, &c. 

The sixth count was £»- money had and received, to the use 
of the plaintiff; find the seventh was for money lent. 

The cause was tried at the New- York sittings, on the 5th 
December^ 180S, before Mr. Justice Thompson, 

The protest for non-payment of the bill, for 315 dollars, set 
forth in the fourth and fifth counts, was made by a public 
notary in Charleston, and stated, that on the 12th May^ 1804, 
he exhibited the original bill to J. Corrie, partner of the firm 
of ^. and /. Corrie, and demanded payment, (the time therein 
limited for that purpose since its first presentation by him 
having expired,) and he answered that he could not pay the 
said bill. 

Israel Foot, a witness for the plaintiff, proved the hand- 
writing of the drawers and endorsers ; and he also testified, 
that he was privy to the drawing and endorsing of the bills, 
and that the same were endorsed for the accommodation of 
the drawer, and the endorsers received no benefit by their 
endorsement ; and that about three months after the bills were 
drawn, Hackley, the *defendant, in a conversation with L. 
Lioomis, when the plaintiff was not present, on being asked 
what he intended to do about the bills, replied, that be should 
take care of them, or that he should see them paid. 

The deposition of a notary in Baltimore^ taken under a 
commission, the 31st May, 1808, was read, which stated the 
presentment of the bill to Boughan, on tlie 28th March, 1804, 
who refused to accept the bill, for want of fiinds, and the same 
was there'upon protested by him (the notary) in due form of 
law ; that it was usual for him, in all cases of protest, to give 
notice in writing to the endorsers of protested bills, living at a 
distance, by putting such notice into the post-office, on the 
evening of the protest, directed to the party, at his place of 
residence, and that such notice is to the following purport; 
" Mr. A, B., please to take notice, that C. I>.'s bill of exchange, 
fof - . .. is prot^ted by rae, for non-payment, (or for non- 
acceptance, as the case may be,) and that you, as an endorser, 
are held liable for the payment of the same." That in regard 
to the bill in question, as there was but one endorsement, it 
is possible Ibat he gave the notice to the holder in Baltimore^ 
to be forwa^d^d or communicated in such wsuyns he might 
flunk proper; but although he had no doubt that notice was 
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ALBANY; duly given, he could not, from his recollection, at that distance 

^]^Jl;JfJ^ of time, answer more precisely ; and that looking at the protest 

Miller for non-payment, shown to him on his examination, he said. 

„ ^' that the bill was presented for payment on the 1st May, 

1804, which was refused, for want of funds, and the same was 

by hina protested for non-payment, on the same day. 

•The deposition of a notary of Charleston, taken under a 
<Vommission, was also read in evidence, which stated the regular 
presentment of the bills mentioned in the third, fourth, and fifth 
counts, that the same were noted by him for non-acceptance, 
but not protested ; that the same were regularly presented for 
payment, and *were duly protested for non-payment ; that he 
did not give notice to the endorsers of the bills of the non- 
acceptance and non-payment, and of the protest, because the 
endorsers did not reside within that state. 

The judge charged the jury, that there was only one point 
for their consideration ; if they believed that the defendant, 
Hackley, had made the declaration as stated by the witness, 
Foot, knowing that he was legally discharged from all respon- 
sibility, they must find a verdict for the plaintiff. 

The jury found a verdict for the plaintiff. 

A motion was made to set aside the verdict, and for a new trial, 
and also in arrest of judgment; both of which motions were 
argued at the same time ; but the court being of opinion that 
there ought to be a new trial, it is unnecessary to take any 
further notice of the motion in arrest of judgment. 

Colden, for the defendant. The objection, as to want of a 
protest of non-acceptance and notice, depends on the fact, 
whether these are to be considered as foreign bills. If they 
wre foreign bills, a protest is indispensable, and cannot be sup- 
plied by other evidence. It is in vain to look into the English 
books for a similar case ; but we may refer to the English 
statutes and books, in order to ascertain what is an inland bill. 
The statute 9 and 10 IVm. III. c. 17. considers bills drawn in 
one town or place in England, Wales or Berwick, on any 
person, in any other place, within the kingdom, as inland bills. 
(4 Bac, Ab. 637. Merch. M. 2.) An inland bill is defined 
to be whei:e both the drawer and drawee reside in the same 
kingdom; (Chitty, 2. 2 BL Comm. 467. Cunningham, 15. 
Bayley on Bills, 14.) and a foreign bill is where either the 
drawer or drawee resides abroad. According to this definition, 
the present bills must be considered as foreign. Judgments in 
another .state are considered as foreign ; so bills drawn or 
payable in other states, and without the jurisdiction of this 
[ ♦381 ] state, are to be regarded as foreign *bills. Now, in the case 
of a foreign bill, a protest for non-acceptance is indispensably 
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necessary, and cannot be supplied by witnesses in any other 
way. (Chitty, 157. 280. 2 Term Rep, 717. 6 Mod, 8. 1 Salk. 
131. 5 Term Rep. 239. 2 Bl Com. 471. Chris, notes, 21. 4 
Bac. Abr. 724, 725. Merck. M. 7. ^ 1, 2. Doug. 635.) In 
the case of'Orr v. Maginnis, (7 -Ea^r, 359.) it was expressly 
decided by Lord Ellenborough, and the Court of K. B., that a 
protest for non-acceptance was indispensable, to enable the 
payee to recover against the drawer ; and that the want of it 
could not be supplied by proof of its having been noted for 
non-acceptance, and afterwards protested for non-payment. 
This is like the case before the court. There was a noting 
only for non-acceptance, but no protest. 

Again, whether, in general, a protest for non-acceptance is 
requisite or not, the plaintiff, in the present case, has rendered 
such proof necessary, by setting out a protest in his declaration. 
He has treated these as foreign bills, and he must prove the 
protest and notice according to his allegation. 

It may, perhaps, be said, that the irregularity arising from 
want of protest and notice in this case, has been waived by a 
subsequent promise to pay. But a promise to pay, made 
without a full knowledge of the laches, or its legal effect, does 
not cure the irregularity, or want of notice. {Chitti/i 280. 1 
Term Rep. 405. 712. Pealce's N. P. 202. 4 Dallas, 109.) In 
Lipscombe v. Powell, (1 Johns. Rep. 296.) and in Piersons v. 
Hooker, (3 Johns. Rep. 58. 71. But see Duryee v. Dennison, 
ante, p. 248. Evanses Essays on Bills, 120.) this question was 
raised, but not decided by the court. In the case of Pother- 
ingham v. Price, (1 Bay's Rep, 291. 1 Sehvyn's N. P. 290.) 
in South Carolina, it was decided, that a promise to pay, made 
by an endorser of a bill, under an ignorance of the laches of 
the holder, was not binding. 

Again, the alleged promise to pay was made to a third per- 
son, Loomis, and not the plaintiff. It was not an absolute 
promise to pay. 

T. A. Emmet, contra. One circumstance to show that these 
are inland bills, is, that 20 per cent, damages are not recover- 
able, as is always the case with foreign * bills ; nor is there any 
rate of exchange between the different states. 

A bill of exchange, drawn in England, upon Scotland, is an 
inland bill. (^Marias, 2.) There is no exchange between places 
under the same government, or realm. This was the law be- 
fore the union between England and Scotland. Judge Tucker, 
in his notes on Blackstone, defines an inland bill to be one 
drawn in Virginia, on any other of the United States, and vice 
versa. (2 Tucker^s Blacks. 467. n. 22.) If, then, these were 
inland bills, no protest was necessary. 

Vol. V. 35 273 



ALBANY, 
Feb. 1810. 

MlLIER 
V. 

Hacklky. 



[ • 382 1 



382 



ALBANY, 

F«b. 1810. 

V. 

Hacklxt. 



[*383] 



CASES IN THE SUPREME COURT 

Colden. But whether they are inland or foreign bills, notice 
of noh-acceptance is equally necessary. (^Chitty, 331.) 

Emmet, I admit, that notice is requisite ; but in the case 
of an inland bill, it may be given in the morning, after the ex- 
piration of the three days of grace. (4 Term Rep. 170. Chitty^ 
924. See 8 Bos, and Pul 602. 6 East, 8, 9, 10.) The law or 
usage of the place where the bill is presented is to be regarded ; 
and it appears that notice was given, according to the estab- 
lished usage in Baltimore, 

Again, in the case of Lundie v. Robertson, (7 East, 231.) it 
was held, that a subsequent promise, by an endorser, to pay a 
bill which had been dishonored, was prima facie evidence, of 
its having been duly presented and dishonored, and that due 
notice had been given to the endorser. Lord Ellenborough 
said, that where a man absolqtely promised to pay a demand 
against him, every thing was to be presumed against him ; and 
that such a promise superseded the necessity of the ordinary 
proof The same doctrine was recognized in Piersons v 
Hooker, in this court ; though the point was not expressly 
decided. 

Whether the defendant knew of the laches or not, was a 
fact left to the jury. Indeed, after a lapse of three months, 
such knowledge was to be presumed. It is objected, that the 
promise was made to Loomis, a stranger, and not .to the plain- 
tiff; but Loomis may have been *the plaintiff's agent, and such 
must have been the finding of the jury. 

Col Jen, in reply, said, that the amount of damages could 
not furnish a criterion, by which to determine whether a bill was 
foreign or inland, as. the damages were fluctuating, and de- 
pended on the rate of exchange between different places. 
The 20 ^er cent, damages allowed on foreign bills in this coun- 
try is arbitrary, and fixed for the sake of general convenience. 

Judge Tucker gives no reason for his opinion, nor is any au- 
thority cited. It is, therefore, a mere dictum. 

The conversation between Hackley and Loomis cannot 
amount to a promise to pay ; such a promise should be per- 
fectly clear and exphcit, so as to leave no doubt. Besides, it. 
was not a promise to the plaintiff, and it does not appear that 
Loomis was his agent. And if there was evidence of a prom- 
ise, it was made when the defendant was ignorant of the laches 
on the part of the plaintiff, and of his rights, in consequence 
of such neglect. In the case of Lundie v. Robertson, the bill 
was payable so many days after date, and so the drawer must 
have known when he was liable ; in the present case, the bill 
was payable after sight. 
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Van Ness, J., delivered the opinion of the court. By an 
agreement of counsel, the motion on the part of the defendant, 
for a new trial, an(t in arrest of judgment, came on together. 
This suit is to charge the defendant, as endorser of a bill, 
drawn in New -York, oh Baltimore, for 250 dollars, and of two 
bills drawn in New -York, on Charleston, the one for 310 dol- 
lars, and the other for 315 dollars. 

With respect to the first bill, I do not perceive any objection 
to the right of recovery. . The bill, when presented for accept- 
ance, was refused, and due notice *given to the defendant. 
The evidence to this point consisted of the deposition of a no- 
tary, who stated that he presented the bill for acceptance, and 
protested it for non-acceptance. That it was his usual prac- 
tice, as notary, on the evening of the day of the protest, and 
in all cases of protest, to give notice, in writing, to the endors- 
ers residing at a distance, by putting such notice in the post- 
office, directed to the party, at his place of residence ; and he 
had no doubt notice in this case was duly given, though, at 
that distance of time, he could not recollect positively; and 
that it was posi^ible he might have given the notice to the holder 
to be forwarded. 

This evidence was certainly sufficient, in the first instance, 
to support the averment of due notice, and there being nothing 
to affect it, it will support the verdict. . 

It was objected by the defendant, and urged as a reason in 
arrest of judgment, that in the counts upon this bill, and in 
the proof, the demand and protest for non-payment were 
made a day too late, by which neglect the holder made the 
bill his own, and discharged the endorser. The answer to this 
objection is, that the endorser, being fi^ed. by the non-accept- 
ance and notice of it, it is perfectly immaterial whether the de- 
mand of payment was or was not a day too late ; because no 
demand was necessary, and so it was held in the case of fVel- 
den and Fwrniss v. Buck. (4 Johns, Rep. 144.) 

As to the Charleston bills, I am of opinion that the plaintiff 
has not shown enough to entitle him to recover. A protest 
for non-acceptance need nbt have been produced ; for I con- 
sider a bill of exchange made here, and drawn upon a person 
within the United States, though not in the same state with 
the drawer, as an inland bill ; and, assuming it to be such^ no 
protest was requisite; for we have not adopted the statute of 
9 and 10 Wm, III. requiring a protest on such bills. But the 
great *defect in the plaintiff's case is the want of notice to the 
defendant of the non-acceptance of the bills. None was given, 
or attempted to be given^ and he was consequently discharged. 
A subsequent promise to pay, uodor a knowledge of ;the fact 
of want of notice, would ,be a waiver of notice ; but I think 
there was not the requisite evidence of such promise. It ought 
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ALBANY, to have been made out clearly and unequivocally. The de 

^^]^^JfJ^ fendant only said to a third person, when talking generally of 

Watkinson all the bills, (that on Baltimore as well as those on Charleston,) 

I ^' A thsLt he would take care of the bills, or see them paid. Whether 

^^iroKKs. he used the one phrase or the .other, is left in doubt ; and if 

the first phrase was used, it was altogether uncertain whether 

he meant to be understood that he would resist, or would pay 

the bills. 

It would be dangerous to fix an endorser without notice, 
and perhaps without knowledge of the laches of the holder, 
upon such loose conversation with a third person. No case 
has ever gone so far. Unless, therefore, the plaintiff will con 
sent to reduce the verdict to the amount of damages on the 
Baliimore bill, there must be a new trial, with costs to abide 
the event. 

There were some other questions raised as to the counts and 
the proof relative to the Charleston bills ; but the want of no- 
tice being a decisive objection to the right of recovery, I need 
not now take notice of them. 

Judgment accordingly. 



[*386] *W ATKINSON against Inglesby and Stokes, 

A. pleaded ptti* THIS was an action of assumpsit. The declaration was on 
""that h^, two promissory notes, one of them dated the 24th December, 



uance. 



togjether with 1807, for 373 dollars and 62 cents, payable to the plaintiff', or 
ed fo°^a and Older, 60 days after date ; the other was dated the 17th Janvr 
several others, ary, 1808, for 564 dollars and 26 cents, payable in 60 days. 
^® aii^'^their Inglesby separately pleaded non assumpsit, with notice of a set- 
stock in trade, off ; and StoJces, aftcuwards, put in a plea, puis darrein contin- 
dcbts^to^c! ani ^ictnce, as of the second Monday of November, which stated, 
their other cred- that on the 19th September, 1808, he and Inglesby, being 
greeJi to accept Unable to pay their debts, did agree to and with the several 
flie same, in full persons to whom they were indebted, and among others, to 
their respect! ve ^^^ with the plaintifT,, to assign to their said creditors, all their 
debts; aj»d a- stock in trade, and outstanding debts due the defendants; in 
and*B. didde- Consideration whereof, the plaintiff and the other persons to 

liver all their 

stock in trade, and assign all the debts due to them, for the use and benefit of C. and the otKer creditors, 
which delivery of stock, and assignment of debts, was received in full satisfaction by C. and the other 
creditors, &c. This was held to be a good plea oi accord and saHsfacHon.[a) 

la) See Strang v. Holmes, 7 Cow, Rep. 224. Anderson v. 7%e Highlander Thirt^ie Ccwupam/, 16 
. Johns Rfp. 86. 
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whom the defendants were indebted, promised and agreed to ALBANY, 
receive the assignment of all the said stock and debts due the ,^^^^;^5!i^ 
defendants, in full satisfaction of and for the debts due to the watkhtsott 
creditors respectively ; and Stokes averred, that the defendants, v. 

in pursuance of the said agreement, thereupon delivered all '^^stokL** 
the stock in trade, which they then had, and did assign all the 
debts then due and owing to them, for the use and benefit of 
the plaintiff, and the other creditors of the defendants ; vyhich 
said delivery of stock, and assignment of debts, was on the 
same day and year, received by the plaintiff, in full satisfaction 
of the promises and undertakings, mentioned in the declaration 
of the plaintiff, and by the other creditors of the defend- 
ants, in full satisfaction of the debts due to them respect- 
ively, and this he, the said Stokes, was ready to verify, where- 
fore, &c. 

*To this plea there was a special demurrer and joinder. [ * 387 * 
The causes of demurrer assigned were, 1. That the plea was 
uncertain in setting forth a continuance from August term, 
1808, to the second Monday of November, without saying in 
«vhat year. 

2. In averring that the defendants agreed to assign their 
stock and debts to their creditors, without averring that the 
plaintiff was a creditor of the defendants. 

3. Because it does not appear by the plea, that the defendants 
did assign their stock in trade pursuant to the agreement set 
forth in the plea. 

4. Because the plea does not set forth to whom the assign- 
ment was made. 

Harris, in support of the demurrer. Every plea should be, 
at least, certain to a common intent. The November mention- 
ed does not* necessarily mean November term, 1808 ; it may 
have been November, 1809. The plea does not state that 
Watkinson was a creditor, which was a material fact. 

Again, the assignment was not made pursuant to the agree- 
ment. It averred that the stock was delivered, and debts as- 
signed ; but the agreement was to assign them to the plaintiff 
and others ; nor is there any averment that the stock and 
debts delivered and assigned were the same as those which the 
defendant possessed at the time of the agreement. 

But the plea is bad, in not alleging that the stock was deliv- 
ered, and debts assigned, in satisfaction of the debts due by 
the defendant, or that the same were accepted in satisfaction. 
(9 Co, Rep. 80. b. 5 Co. B^p. 117. 1 Ld. Raym. 60.) Accord 
and satisfaction must both be pleaded. {Roll. Ab, 129. 9 Co. 
Hep. 80. b. Doct. Plac. 17.) 

Again, the defendants should have averred, that the assign- 
ment and delivery were made to the plaintiff himself. An ac- 
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ALBANY, cord and satisfactipD must be beneficial to the party ; but here 

*]^[;ffj^ the plaintiff received nothing, and was in no better situation than 

Watxinson before ; for he would be obliged to bring his action against the 

^- assignees, and "^could only conio in rateably with the other 

Stoxss. creditors. The satis&c^on, if any, accrues from a stranger. 

(Cro. Eliz. 541.) An ass^nsaent of part in stock and part 

in debts, or choses in aciiony is not a satisfaction, which must 

be executed in ioto, (^Cro. E!iz. 304. Roll Abr. 471. Cro, 

Car. 193. 1 Sir, 426. 2 Wils. 86.) 

Again, the defendant should have shown that the plaintiff 
had actually received satisfaction before the suit was brought. 
It ought to appear that the plaintiff was satisfied before the 
action was commenced; (I RolL 129. 1 Str, 426. i^ysL 
Plead, 20. 25.) but even admitting that the agreement could 
be pleaded puis darrein continuance^ it ought to appear that 
the plaintiff was satisfied at the time of the plea pleaded. The 
mere deed of assignment itself is not sufficient, unless the 
plaintiff has actually received something, by way of satisfac- 
tion. {Lutw. 538. 1 Ld. Raym. 122. 1 Leon. 19.) But we 
contend that such a plea is not good, when pleaded puis dar- 
rein continuance. A composition pleaded, is not held to be a 
bar or satis&ction of a debt. (2 Term Rep. 24. 5 East, 
230.) 

D. B. Ogden, contra. Certainty to a common intent in a 
plea is sufficient. It is substantially averred, that Waikinson was 
a creditor. It is expressly averred, that the defendants did 
deliver all their stock, and assign their debts. This, in law, 
amounts to an assignment. A written assignment of goods is 
not requisite ; a delivery of them is tantamount, and conveys 
all the titlQ. An assi^ment by the consent of ttie plaintiff to 
a third person, for the use of the plaintiff, is equivalent to an 
asagnment to himself 

In Peytoe^s case, there was a plea of satisfaction only, bat 
not of accord. (9 Co. 80. b.) So also, in PinneVs case ; (5 
Co, 117.) in Young y. Radd,{l Ld. Raym. 60.) and Grimes 
V. Blojield, i^Cro. E'iz. 541.) which have been cited, there 
was a plea of satisfaction only ; but h^re was an accord and 
s&titfaction. The case of Cumber v. Warie (I Str. 426.) has 
since been denied to be law ; (2 Term Rep. 24. 28. 5 Term 
Rep. 141.^ though in Fitch v. Sutton, (5 East. 230.) Lord El- 
lenborough recognizes the authority of that case, as deciding 
[ • 389 ] that the acceptance of *a security for a lesser sum, cannot be 
pleaded in satis&ction of a similar security for a greater, which, 
he says, is supported by the authority of PinnePs case. And 
Lawrence, J., referred to Co, Litt 212. b. w[kd^ Adams v. Tap* 
ling, (4 Mod. 88.) as confirmatory, of the same doctrine. But 
the delivery of a horse, rd^c, or any other chattel in satisfao* 
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tion^ is good; for the court cannot say what the value of a Albany, 
chattel is, and it is presumed to be more beneficial to the v^^^lJ!li?Lx 
plaintiff, otherwise he would not have accepted it in satisfac- Watkiksoic 
tion. So if a person is bound to pay ten dollars at one place, u, ^' ^^ 
and the obligee requests the obligor to pay five dollars at ^Stokis. 
another place, and he will accept it in satisfaction^ it will be 
sufficient 

The case of Allen v. Harris (1 Ld. Raym, 122.) decides 
merely that an accord is no bar, unless executed ; but in the 
present case, by the delivery of the goods and of the assign- 
ment, the accord was executed. The same answer may be 
given to the cases in 1 Leon, 19. and 2 Term Rep, 24. 

The cases cited to show that accord and satisfaction cannot 
be pleaded puis darrein coniinuancey are those in which the 
accord was executory, and not executed. The general rule is, 
that if new matter happens afler the last continuance, which 
would have been a good defence before the plea, it may be 
pleaded after the last continuance. ' The test of a good accord 
is, that it is such an agreement as will support an action for the 
non-performance. (^Com, Dig, 135. Accord^ C.) . 

4 

T, A, Emmety in reply. The defendants ought to show not 
only that what was done was in full satisfaction, but that it 
was accepted by the plaintiff as such. It should be a satisfac- 
tion in law. The assignment of a chose in action is no satisfac- 
tion. Thus the assignment of an equity of redemption, or of 
a debt, is no satisfaction ; it is no more than giving a power, or 
mere warrant of attorney. The plaintifTs right of action can- 
not be taken away without an equivalent. He must *receive [ * 490 ) 
a compensation in money, or a right of action ; but the plain- 
tiff could bring no action at law on this assignment against the 
assignees. To obtain any benefit from it, he must resort to the 
Court of Chancery. 

Where a chattel is delivered in satisfaction, it should be spe- 
cifically mentioned, as a horse, or a ring, that the court may 
judge whether it be of any value ; for a thing of no value cai^ 
not be a satisfaction. 

Again, all the books say, that the accord must be executed 
before the action is brought. The averment is, that the thing 
was done and executed before bringing the action. There is 
no precedent of such a pleajpww darrein continuance. If the 
tiling is done ajAer action brought, or plea pleaded, there 
should be a release or covenant by the plaintifi*. 

Van Ness,. J.^ delivered the opinion of the court This 
is a plea of accord and satisfactiony and I think it is sufficiently 
pleaded. There is more nicety than good sense in some of 
the cases on this subject. Accords are favored in law, and if 
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ALBANY, SO, they ought not to be too rigorously expounded. The agree- 

.J^^^^^i^^ ment was good. It was to assign stock in trade and outstand- 
Watkinson ing debts. Now we cannot say, as the court said of an equity 

I ^' and ^^ redemption, in Preston v. Chrisomas, (2 Wils, 86.) that this 
Stokis. was nothing in law. Lord Coke says, (1 Inst. 212. b.) that 
the acceptance of a bond in satisfaction of the money is good. 
The plaintiff agreed to receive such assignment in satisfaction 
of his debt, and the plea goes on to state the accord executed. 
It avers, that the defendants did deliver the stock, and assign 
the debts ; and that such delivery and assignment were received 
by the plaintiff in satisfaction df the debt. An objection is 
here made to the performance. The plea does not state that 
the stock in trade was assigned; but, as it was stated to have 
been delivered and received ; and as stock in trade means chat- 

[ * 391 ] tels, this was equivalent to an Assignment, and more effectual, 
because it was putting the party in actual possession. 

The word assign has various significations, and it must be 
taken according to the subject matter. Its meaning is to set 
over or transfer ; and when applied to movables, a delivery 
will satisfy it. Nor does the plea state that the stock and debts 
were assigned and delivered in satisfaction. This was not 
requisite by the words of the accord. By the accord, the 
defendant was to assign to, and the plaintiff was to receive, in 
satisfaction, and the plea fully avers the performance of it. The 
plaintiff did receive the delivery of the stock and assignment 
of the debts in full satisfaction. But it is not stated in the plea 
to whom the assignment was made. I answer, that the accord 
did not specify the assignee or trustee ; and as the assignment 
was received by the plaintiff in satisfaction, it was well enough 
without naming the person. 

The name of the trustee would have been of no use towards 
judging of the execution of the accord, or of the value of the 
satisfaction. The only real question on the merits of this plea 
is. Was the property assigned and delivered, a legal satisfaction ? 
I know of no case that denies this. The doctrine in PinneVs 
case (5 Co. 117.) has always been received as good law, and 
there it is admitted that payment of a horse, instead of the 
money due; or of a less sum, if before the day, or at a different 
place, will all be adjudged a satisfaction, if so accepted by the 
plaintiff. 

The cases that have adjudged that a payment of a less sum 
in satisfaction, as of 5Z. for 15/., was nb satisfaction, go upon 
the ground that it was apparent arid palpable, on the very face 
of the agreement, that there could not have been a satisfaction, 
for all the world knows that 5Z. is not worth 15/., nor can it be 
deemed equivalent, by any man in his senses.* (^Cumber v. 
Wane, 1 Str: 426. Fitch v. Sutton, 5 East, 230.) 

[ • 392 ] *In the present case, we cannot undertake to say, that a de- 
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livery of stock in trade, and an assignment of outstanding debts, Feb^isio.' 
is not a valuable satisfaction. We cannot undertake to put a v^^^n-^--*^ 
value on the stock in trade, any more than the court, in Pin- Watkinsok 
neVs case, could put a value on the horse received in satisfac- in6li:sbt aac 
tion of a debt. The property assigned and delivered may Stokfs 
amount to the sum in demand, and more, or it may amount to 
less. It is sufficient that the plaintiff accepted it as a full sat- 
isfaction. 

Littleton says, (sec. 344.) that if the horse or thing be not 
of the twentieth part of the value of the sum of money, yet it 
is good enough, because the other has accepted it in full sat- 
isfaction. 

In Cumber v. Wane, Ch. J. Pratt said, it must appear to be 
a reasonable satisfaction, or at least the contrary must not appear, 
as it did in that case. Though an accord executory be no bar, 
yet an accord executed is good, because the party has accepted 
it in satisfaction. All the authorities agree in this. (1 Rolh Abr, 
tit. Accord, pi. 14. 2 Ld. Raym, 122. 2 H. Black. 317.) 
The acceptance in satisfaction is the essence and gist of the 
plea; and Lord Coke {Peytoc^s case, 9 Co, 80. 86.) recom- 
mends, as the best way of pleading an accord, to plead it by > 
way of satisfaction only. 

A doubt was suggested, on the argument, whether this mat- 
ter was at all pleadable puis darrein continuance. There is no 
doubt that any defence arising after the last continuance may 
be pleaded in this manner. 

I have endeavored to notice every objection to the plea • 
which appears to have any weight, and I think, upon the whole, 
the plea is good, both in /orw and substance. 

There must be judgment for the defendant. * 

. Judgment for the defendant. 
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tl£RRiN6 and 

walkkr *Herring and Walker against Marvin and Marvin 

Marvin and 
Martin. * 

A. delivered to THIS was an action of assumpsit, on a promissory note, foi 
of'a vessSrind ^"^^ dolIars and 70 cents, dated December 15, 1807, made by 
joint owner with the defendiants, payable to the plaintiffs, ninety days after 

C, a quantity .^ ' ^^ ^ > J J 

of wheat, to be "*»**'• 

carried to JV«o- The cause was tried at the Albany circuit, Amily 1807, 

was agreed be- At the trial, Keckr testified, that he was master of an Albany 
c!**°thtt ^. sloop, owned by him and the defendants. On the 27th No- 
should appro- vetiiber, 1807, he took on board a quantity of wheat, belonging 
?ee*ds ^of ''Jhe ^^ the plaintiffs, to b^ carried to New-Tork, and there sold by 
wheat to the use him. He had also wheat belonging to other persons to sell \ti 
ybS/and^S^t New- York. After th6 wheat was on board, it was agreed be- 
c. should make twecn the pkdntiffs and defendants, that the witness should 
ment^to!^. m*6' appropriate the proceeds of the sale of the wheat to the use of 
received; that the dcfendanfts in NeW'York ; and that the defendants should 
was ^oi7 ^on niake the same pay to the plaintiffs in Albany, as wsts received 
credit, and by the witucsB in New- York; by which the witness understood 
should* give his ^^ intention of the parties to be, that the defendants were to 
notes of the give their notes to the pkintiffs, in case the wheat was sold on 
A^and?ntsoid * Credit, payable in like manner, and at the same time, as the 
for cash, then notcs of the purchasers in New- York; but if the sale should 
the^amounf m ^6 f^T moncy, then the defendants were to pay the cash to the 
cash to A. plaintiffs, as soon as the information of the sales was received 
wheat *°on a i^ Albany, In the bill of lading it was mentioned that the 
credit, in the proceeds of the whcat were to be paid to the defendants ; and 
SSie, widTook the master had no other instructions from the plaintiffs. On 
D.'s notes, pay- his arrival at New-York, one of the plaintiffs was there, and 
Li • qnrf directed the master to sell *the wheat, as he had not leisure 
in ^ payment J to attend to it. The master sold the wheat of the plaintiffs, 
andc. gav® J'8 and also what belonged to the other shippers, to John Town-- 
Se* ^amount^ send, at 90 days credit, and took his notes payable to different 
payable in 90 persons, who were creditors of the defendants, and to whom 
iif/^' expiration hc was requested. to pay the proceeds, and which notes were 
f^^d ^*^^'b^" ^®^®iv®d, to be passed to the credit of the defendants, when 
came 'insolvent^ paid. About the 22d December, the vessel returned to Albany, 
"*^d ^*b ^X ^^^ ^^® plaintiffs and defendants being informed of the manner 
impaction ^a- in which the wheat had been sold, the defendants gave the 
gainst c. on his note in qucstion to the plaintiffs, corresponding in date and 
held, that the time of payment, with the note of Towmend, The wheat was 
exchange of ^q\^ j^ t^g usual coursc of the trade ; and the master, when at 

notes was for . • 

the accommoda- 
tion of A., and that the property in tlie wheat was not vested in C; who was not leji^ly nor jus jy r^ 
sponsible for the amount. 
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JVct/7-YbrJt, considered himself bound to follow the directions ALBANY, 
of the plaintiff Walker, who came on board before the wheat ^^S^O-^ 
was sold, but gave him no particular instructions as to the sale. Hbrrikg and 
The whole cargo was sold together, and the plaintiffs paid the Walker 
master, on his return to Albany , the amount of freight. At Marvix aini 
the time of the sale, Townsend was a large dealer . in wheat, Marvin. 
mud in good eredit. He failed soon afterwards, and the news 
of his failure reached Albany about the first of January, 180B, 
and he was notoriously a bankrupt before his notes became 
due. The ni&dter was directed by the defendants to 9ell the 
wheat for cash if be could; but the plaintiffs gave him no 
instructions. 

Two witnesses for the plaintiffs testified, that they had car*- 
iied wheat, in November, 1807, for the plaintiffs to New^York, 
far sale, and the plaintiff Walker, who wasr there, charge^ th^ 
act to sell to John Tdwusendiin credit. 

A verdict was taken, by consent, for the plaintiiffs, subject 
to the opinion of the court, on a case containing the factfe 
above stated ; and if the court should be of opinion for the 
plaintiffs, judgfnent was to be rendered on the verdict ; other- 
wise, it was to be set aside and a judgment of nonsuit entered. 

* Osirander, for the plaintiffs. [ * 395 J 

H. Blee4iker and Henry, for the defendants. 

Per Curiam, This i^ a clear case. *The defendants gave 
their notes, pursuant to the ai'rangement made with the plain- 
lifis, and fc^ their accommodation. The property of the wheat 
was never vested in the defendants; nor did they take any 
agency in the sate of it. It was sold by Keeler, as th6 agent 
of the plaintiffs. This k an.unjub>t att^npt to charge the de- 
fendants, who are not legally responsible. 

Judgment for the defendants. 
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Sands and Crump against Taylor and Lovett. 



ALBANY, 

Feb. 1810. 

Sands and 
Crump 

V. 

Taylor and 
Lovett. 

A. sold to B., THIS was an action o( assumpsit, hroughi to recover the 
vhowasamaii- price of a carso of wheat, sold by the plain tifTs to the defend- 

»ifr sinci brewer 

•ACiirfrooi' Vir- ants, at ten shillings the bushel. Plea, non assumpsit. The 
pnia wheat, cause was tried before Mr. Justice Van Ness, at the New- York 
known to B. to sittings, the 19th -4p''*^> 1809, and a verdict was taken for the 
[ * 396 ] plainnffs, subject *to the opinion of the court, on a case con- 
be southern taiuiug the following facts. 

riwa^smorcor The cargo was brought. from Virginia, and Pollard, the 
less licatcd, but mastcr of the vessel, testified that Taylor, one of the defendants, 
jure^^ir w ;en camc on board, and examined the wheat, which was stowed in 
manufarr d bulk, by running his arm down, about 18 inches, near the 
ihoufrh «' en' hatchway, into the wheat, which is the usual way of examining 
dcrs It unfii for a cargo of whcat; he knew it was southern wheat, and the 
j!/^orlfe wheals witucss uudcrstood that one William Pearsall had made the 
taken, in the contract for the wheat, in the first instance. The master and 
from thrrar"c^o,' Taylor wcut to the plaintiffs, where the contract for the 
was exhibited to purchase of the cargo, at 10 shiUings a bushel, was confirmed, 
purchase^ ^^^ ^"^ ^^^ defendants were to give their notes payable in two 
which, on ex- and four months. This was about the 18th or 20th of Decern- 
FoaniT to malt. ^^^> ^ ^^^j ^"^ nothing was said, in the hearing of the master, 
He received a about the Sample shown to the defendant by Pearsall, nor was 
go^^but, findin^^ 21^7 representation made, as to the quality of the wheat, except 
someofitheai^ that it was merchantable. After about 400 bushels of the 
mahi"g"he re- whcat wcrc delivered, the defendants refused to take the resi- 
ruse<i to receive duc. The master had been employed in bringing wheat from 
i!ion^h'"1t°wa9 ^hc southward, and was of opinion, that the cargo sold to the 
^ood inerchant- defendants was better than the senerality of carj^oes ; that the 

able wheat, and i * • • /v aU j r j x r j ^ 

equal to any wJicat remainmg, alter the defendants refused to receive more, 
so'mhcrn wheat, was bcttcr than what had been delivered. Cargoes of wheat 

A. trndercd the ♦ • n. xL j.t. j. a. i i i ^ i' 

res;<!ue of the coming trom the southern states are always more or less heated, 
cnigctoivand particularly that which lies near the hatchway, and at a small 
liccjMhanmiess distance below the surface ; and there is no other way of ex- 
le received and amlnlng it, but by thrustlug the arm down into the wheat; 
whole, the resi- that somc lumps wcrc discovered, after a part was delivered, 
due would be which Were laid aside ; very little of the wheat was injured, 
auction, and R. and the wholc quantity put aside, as damaged, did not exceed 

held responsible 

for any deficiency in the amount of sales.. It was held, that the sample of the wheat exhibited to the ven> 

ileo wai? a fair specimen of the Quality of the article ; that a contract, and delivery of a part, transferred 

the property to the vendee ; ana that the subsequent sale of the residue of the wheat at auction, was not a 

Jvaiver of the contract ; the vendor being", by the refusal of the vendee to accept the wheat, at liberty to 

abandon it, or to dispose of it, bona Jde^ as agent of the vendee, to the best advantage, by a sale at 

iiictk)n.(a) 

(a) Sec Girard v. To^srarty b tScrg. and Ratoltf 19. Healy v. UiUyj 1 Ccw, Rep. S45. Tbomjaon y 
i ihttm, 14 Johns. Rep. 316. 
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three or four bushels ; and none of the wheat, which could be 
considered as damaged, was delivered to the defendants. The 
residue *of the cargo, which the defendiints refused to receive, 
was put into a store by the plaintiffs, who, on the 2d February, 
1808, addressed the following letter to the defendants, which 
was received by them, on the 5th February: — 

" Gentlemen, 

" On the 18th day of December last, we sold you a cargo of 
wheat, then on board the schooner Hannah, Captain Pollard^ 
master, at 10 shillings per busl>el, of 60 pounds, payable in 
your notes, at 2 and 4 months, in equal sums each. On the 
i9th December, you received 376 bushels, and refused to take 
any more. On the 21 st December, we apprized you, that we 
should hold you responsible for all. the injury we might sustain, 
by your refusing to take the residue of the cargo of wheat, 
and also informed you, that we had found it necessary to dis- 
charge the residue of the cargo of wheat, and that the same 
was put in the store of *S. IL Grinnill, {Old Slip,) where it 
now is, and ever since has remained, subject to your control, 
but which you have neglected and refused to accept. 

" We now give you notice, that unless you shall accept the 
said wheat, by removing it from the said store, before Saturday 
next, the 6th inst., that we shall cause the same to be advertised 
and sold, at public auction, to the highest bidder, on Thursday y 
the 11th day of February instant, at 1 o'clock P. M., at the 
Tontine Coffee-House, in the city of New-York; and we shall 
give you credit for the amount received, and charge you with 
the balance, if any deficiency there shall happen to be. We 
take this opportunity of demanding from you the notes which 
were to have been given to us, agreeable to your contract, and 
which you will please to deUver to the bearer." 

*A bill of the wheat was also delivered to the defendants, 
and the notes demanded, which were refused. The defendants 
admitted the receipt of the letter of the plaintiffs, giving notice 
of their intention to store the wheat. 

The measurer of the wheat testified, that the residue of the 
cargo, which was put in store, was good merchantable wheat, 
to which millers could not object, and might be manufacturea 
into flour ; that some of it, perhaps 100 bushels, was somewhat 
overheated. 

William Pearsall, a witness on the part of the defendants, 
testified, that he was employed by the plaintiffs to sell the 
wheat in question, and that he carried a sample of the wheat 
to the defendants ; that the sample was obtained by running 
his arm, as usual, into the hold of the vessel. The defendants 
kept the sample two or three days, for examination ; and the 
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wheat was sold according to the terms agreed on between him 
and the defendants, who are brewers. The witness said he 
knew of no other way of selling wheat but by sample ; some 
of the wheat which he examined, while the cargo was unlading, 
was a little damp and in lymps, which were put aside. This 
was known to be southern wneat, which is always somewhat 
heated ; the heated part was about 18 inches below the surface, 
of the hatchway. The cargo of wheat, except the part so 
heated, was as gopd as southern wheat usually is, and was 
merchantable, and fit for making flour. When lumps are 
found, they are always thrown asioe, as was done in the present 
Qase, Nothing was said to the defendants about its being fit 
for malting, nor as to its being merchantable. The market 
price of southern wheat was 10 shillings a bushel; and except 
the heated part, (being from 50 to 100 bushels,) the whole 
cargo was of the same quality as the sample delivered. 

It was proved by two malsters, that two or three of the 
loads of wheat delive^red were cqol, and very fit for *maUing ; 
that what was delivered afterwards was heated, had a vinous, 
smell, and contained a number of .clotted lumps. iTie defend- 
ants offered to prove, that the sample of wheat, left by Pearsall 
with the defendants, had been tried, before the contract was 
cpncluded, and had malted very well; but that the wheat, 
which had been delivered, would not malt. This testimony 
was rejected by the judge as iaelevant. 

The defendants, on the 19th December, 1807, tendered to 
the plaintiffs their notes, for the amount of the wheat re- 
ceived by them. 

The counsel for -the defendants objected, that the plaintiffs, 
by selling the wheat at auction, after it had been nearly two 
months in store, had made it their own, and were not, there- 
fore, entitled to recover from the defendants the difference 
between the nett ^proceeds of the sale by auction, and the 
price agreed on ,by the original contract. The judge overruled 
the objection, being of opinion, that the plaintiffs were entitled 
to recover this difference. 

The judge, in delivering his charge to the jury, stated, that 
this could not be considered strictly as a sale by sample ; and 
that, in giving a construction to a contract, the intention of the 
parties was principally rto be regarded. That it could not be 
presumed that a seller could ever intend to warrant that every 
part of spqh a cargo as wh^at, was in as good order as the 
sample produced. The cargo was the same kind of wheat as 
the sample, and the jury were to consider what was the , inten- 
tion of the plaintiffs. As^m^kipg whes^t into .flour is .the orr 
dinary usctto wbichf wheat , is ^applied, the jqry had a right to 
suppose that the defendapts purchased jt.for that purpose ; and 
the plaintiffs ought not to be considered as having in view the 
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intention of the defendants to convert it into malt. The 4e- ALBANY^ 
fendants, when they purchased the wheat for a use to which it vj^^^^jfj^ 
is not ordinarily applied, should have requirad from the "^plainr sands and 
tiffs a special warranty that it was fit far that particular pur- Ci^jmp 
pose ; that if the jury thought that the wheat was wjiat is. TATLORand 
called merchantable wheat, and such as millers woqld pur- Lpv«tt. 
chase, without objection, they ought to find a verdict for the 
plaintiffs. 

The jury, accordingly, found a verdict for the plaintiffs, for 
1,090 dollars and 73 cent$, being the balance, after deducting 
the nett proceeds of the sale at auction, charges of mciasuring, 
carting, storing and commissions, and including the interest 
on the whole principal sum, from the ISih Febmaryy being 
two months after making the contract ; and it was objected by- 
the defendants' counsel, that the interest should have been 
calculated on one half of the principal after 2 months, and on 
the other half at 4 months from the time of the contract. 

Harris, for the defendants. This was a sale by sample; 
and the plaintifis must be considered as warranting the whole 
cargo to be like the sample. In the case of Hibbtrt v. Shee, 
(Campb. N, P. 113.) it was decided^ that in a sale of goods 
by sample, if the bulk of the goods did not agree with the 
saniple, the purchaser was not bound to accept and pay for 
them ; though it was the usage in such cases, for the bargain 
to stand good, and an allowance to be made for the inferiority 
of the article. The case before the court is stronger* The 
defendants were brewers, and bought the wheat fox the purpose 
of having it made into malt. The intention of the buyer, as 
well as the seller, is to be regarded ; and the plaintiffs knew 
the object for which it was purchased. 

Again, the storing and subsequent sale of the wheat, not 
actually delivered, amounts to a dissolution of the contract of 
sale, or a waiver of the delivery. Where the price is not paid, 
the vendor cannot bring his action without having delivered, ' 
or offered to deliver, the article sold. If the vendee does not 
come and take the goods, *and pay for them, the vendor may [ *401 ] 
request him to take them away; and if the vendee does not 
do so, in a reasonable time, the vendor may dissolve the con- 
tract and sell them to another person ; {Salk, 1 13. 6 Mod, 
Rep. 162. BulL N. P. 50.) but it does not follow that he may 
call on the vendee to make good any difference of price. The 
vendor must have it in his power to deliver the wheat, beforfe 
he can call on the vendee for the price. Suppose, after the 
sale at auction, the defendants had demanded the wheat of the 
plaintiffs,. and offered to pay for it, coukl the plain tif& have 
brought Jtheir action, without a delivery? 
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ALBANY, Wells, contra. If this was a sale by the plaintiffs, and not by 

^^^^;;JfJ^ Pears all, then it was not a sale by sample. The evidence 

Saitds and clearly shows, that though the terms of sale were stated by 

Crump Pearsall, the bargain was not concluded by him. That it was 

Taylor and not a sale by sample is also confirmed by the fact, that one of 

LovETT. the defendants went and examined the cargo. 

- But admitting it to be.a sale by sample, we contend that the 
cargo did correspond with the sample, and was good mer- 
chantable wheat, except a few bushels which were thrown 
aside. The plaintiffs did not undertake that it should malt. 
It was enough that it would answer the ordinary purpose of 
wheat, that of being converted into flour. The plaintiffs re- 
ceived the ordinary price for such wheat, and could have sold 
it tp the manufacturers of flour, at the same price. 

Admitting that a sale by sample amounts to a warranty ; 
yet what did the plaintiffs warrant ? That it should make good 
flour ; not that it would make good malt. All that can' rea- 
sonably be required under the warranty is, that the great bulk 
of the cargo corresponded with the sample ; not that every 
grain of wheat should be equally good. 

The subsequent sale by the plaintiffs at auction, did not dis- 
[ * 402 ] solve the contract made with the defendants. After *the re- 
fusal of the defendants to receive and pay for the wheat, the 
plaintiffs must be considered as their agents. It would be un- 
reasonable to oblige the plaintiffs to keep the property for an 
indefinite period of time, especially when of a perishable nature. 

It is a settled practice, that where a merchant here orders 
goods from abroad, and the goods sent do not correspond with 
the order, for the person receiving the goods, to sell them, as 
the agent of the shipper, and for his account. If a horse is 
sold and warranted sound, and afterwards proves to be unsound, 
the vendee may offer to return him, and if the vendor refuses 
to take the horse back, the vendee may sell him for the account 
of the vendor. On the same principle, the vendor should 
* have the power to sell, where the vendee refuses to receive the 
goods and pay for them, when merchantable, according to the 
contract 

In the case of Martens v. Adcock, (4 JEsp. Rep. 251.) 
Lord Ellenborough decided, that the vendor might recover the 
loss, or difference of price arising on a resale, as well as dam- 
ages, for not taking away the goods ; and that it was no objec- 
tion to his recovering on the general count for goods sold and 
delivered, that he had not the goods then ready to deliver. 

In the case of Hibbert v. Shee, the sample of sugar pro- 
duced was white, and the article was brown, and there was a 
material difference in the value. I have understood, that in 
the case of Heermance fy Radcliff v. Yeomans^ decided in this 
court, many years ago, the principle for which we contend^ as 
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to the power of the vendor of goods, to resell them, and call ALBANY, 
on the vendee for the difference of price, was adopted. ^®**- ^^^^• 



T. A. Emmet, m reply. The plaintiffs knew that the de- 
fendants purchased the wheat for the purpose of being malted, 
Pearsall was the agent of the plaintiffs ; the terms proposed 
by him were accepted by the defendants ; *and the plaintiffs 
must be bound by the acts of their agent. A sale by sample 
is a special warranty that the whole agrees with the sample, and 
that the whole article is fit for the same purpose as the sample. 
The ordinary use of wheat sold in New- York, is for malting ; at 
least it is not an extraordinary purpose to which it is to be applied. 

Whether it was a sale by sample or not, was a question of 
fact, and ought to have been left to the jury ; but the judge 
decided it, and the jury were misdirected. 

The resale was a waiver of the contract, if the defendants 
chose to consider it as such. If the contract of sale existed, 
the tender of the goods transferred the property to the defend- 
ants ; but could they have maintained trover for them ? Where 
did the plaintiffs obtain their authority to sell ? If they had an 
authority to sell, yet they had no power to sell on a credit. 
Suppose the purchaser of the wheat, at the resale, had failed 
before the expiration of the 30 days credit, must not the plain- 
tiffs have borne the loss? Such a sale by the plaintiffs on 
credit, was a complete act of ownership. 

The true rule is laid down, in Langfort v. Tyler, (Salic, 
113.) that where the vendee does not come and take away the 
goods, and pay for them, on being requested to do so, it 
amounts to a dissolution of the contract, and the vendor may 
sell the goods to another person, without being liable to an 
action on the contract, at the suit of the original vendee, for 
damages. If the contract be dissolved, there can be no action 
upon it, in any fgrm ; unless the power of resale, as in the 
case of Martens v. Adcoclc, (4 Esp, Rep. 251.) is a part of the 
original contract of sale. If the power of resale is always 
implied, as an incident to every contract of sale, why should 
it be made an express stipulation in sales at auction ? 

The practice of selling goods not corresponding to order, 
does not exist where both parties reside in the same *place. 
It is founded in necessity, to save the expense and risk of 
transportation to a great distance. 

Spencer, J. The questions arising from the case are, 1st. 
What was the nature of the sale of the wh^t ? is it to be con- 
sidered a sale by sample, and a warranty that the cargo would 
answer every purpose which the sample would? and, 

2d. Was the subsequent sale of the wheat at public auction, 
Fuch a dissolution of the contract, as to take away the plain- 
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tiffs' right to the difference between the sale to the defendant 
and that at auction ? 

In considering this case, I shall take it for granted that the 
sale of the wheat was by Pearsally the plaintiffs' agent ; that it 
was by sample ; that he knew the defendants' object in pur- 
chasing, was to malt the wheat, and that the sample malted, 
but the residue of the cargo would not. These admissions 
must, however, be connected with other facts warranted by the 
case, such as that the cargo was southern wheat, known to be 
so, by the defendants, when they purchased it ; that the differ- 
ence between the sample and the cargo consisted in a part of 
the latter being heated ; but tliat it was not more, nor so much 
heated, as southern cargoes usually are, and that the defend- 
ants are brewers and malsters. 

It has been frequently decided here, thaf on the sale of a 
commodity, no action can be sustained for any difference in 
quality between the thing contracted for and the thing de- 
livered, unless there be fraud or a warranty ; I am disposed to 
confine this rule to the case of a sale where the thing sold is 
exhibited, and am ready to admit, that on sales by sample, 
there is an implied warranty that the sample, taken in the 
usual way, is a fair specimen of the thing sold. It appears to 
me that the sample by which the defendants purchased, was a 
fair exhibition of the quahty of wheat, of which the cargo 
consisted ; it was taken out in the usual manner, by *the 
plaintiffs' agent running his arm down and drawing out .the 

■ sample ; and there is no pretence that there was any difference 
between the sample and the cargo, except that the latter was 
heated in a manner incident to eveyy cargo of southern wheat. 
This deterioration of the cargo, and which undoubtedly pre- 
vented its malting, was a fact against which the exhibition of 

. the sample did not warrant, and it is a fact with which the 
defendants must be presumed acquainted ; for the law will pre- 
sume every dealer in articles brought to market acquainted with 
all the circumstances usually attendant on cargoes composed 
of those articles. It seems to me to result necessarily from 
these facts, that the defendants' ground of refusal to receive 
the residue of the cargo, after a part had been delivered, is 
not that there has been any thing represented, by the exhibi- 
tion of the sample, unfair in itself and deceptive ; but that 
the defendants themselves made the purchase without a com- 
petent knowledge of the usual and customary course of the 
trade. This, I th^nk, is what they cannot be permitted to 
take advantage of. (a) 

Although I have not adopted the same course of reasoning 



(a) See Oneida Man. Society v. Laiorencef 4 Cow. Rep. 440, and the 
there cited. 
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nhich was used by the judge at the circuit, the result is the ALBANY, 
same, and the evidence which he OTerruled, I have consid^ed as ^Jj^^^sj^i^ 
having been given. Sands and 

The contract between the parties, and its part execution, Ckump 
produced a change of property ; the defendants became en- Tatlor and 
titled to the wheat, and the plaintiffs to the price stipulated to be ^ovistt. 
given for it. After the defendants refused to accept the resi- 
due of the cargo, it was thrown on the plaintiffs' hands ; and 
they were, by necessity, made the defendants' trustees, to 
manage it ; and being thus constituted trustees, or agents, for 
the defendants, they must either abandon the property to de- 
struction, by refusing to have any concern with it, or take a 
course more for the advantage of the defendants, by selling it. 
There is a strong analogy between this case and that of *the [ * 406 ] 
assured, in case of an abandonment, when a loss has happen- 
ed, within the terms of the policy, and the assurer refuses to 
accept the abandonment. In both cases, the party in posf- 
session is to be considered an agent to the other party, from 
necessity ; and his exercise of the right to sell ought not to be 
viewed as a waiver of his rights on the contract. This rule op- 
erates justly as respects both parties : for the reasons which in- 
duced the one party to refuse the acceptance of the property, 
will induce the other to act fairly, and to sell it to the best ad- 
vantage. It is a much fitter rule than to require it of the party, 
on whom the possession of the thing is thrown, against his will, 
and contrary to the duty of the other party, to suffer the prop- 
erty to perish, as a condition on ipdiich his right to damages is 
to depend. 

There are no adjudications, in the books, which either es- 
tablish or deny the rule adopted in this case ; but it appears to 
me to be founded on pnnciples dictated by good sense and jus- 
tice. A case was mentioned, in the argument, Heermance & • 
Radcliffy. Feomon*, decided in this court, many years since, 
of whiqh no report is extant. I reccJlect the case : the princi- 
ple now adopted was recognized in that case. On the whole, 
I think the rule now established by the court is a safe one, and 
conducive to the attainment of justice between the parties* 

Thompson, J., and Yates, J., were of the same opinion. 

Van Ness, J. If the circumstances under whidi the sale 
in this case was made, do not imply a warranty, that the 
whole cargo would malt, and if the plaintiffs have not impaired 
their right to recover, by subsequently disposing of that part of 
the wheat which was stored, upon the defendants' refusal to re- 
ceive it, there •is no doubt but that the verdict is right. Wh^n 
the defence, which I overruled on the trfcil, was opened, it 
struck me, that if the law was, as it was sta<^to beby tfaede- 
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fendants' counsel, it would operate very unjustly in the present 
case, and in all other sales of a similiar commodity. I, there- 
fore, without hesitation, refused to admit it, and I am now per- 
fectly satisfied I was right. 

Every fact relating to the condition of the wheat; the place 
from whence it came, as well as the injury to which it was liable 
in the transportation, were as well known to the defendants as to 
the plaintiffs. There was no misrepresentation or concealment ; 
and there is, therefore, no pretence for imputing the least fraud 
to the plaintiff or his agent, in the transaction. If« then, the 
evidence, that the sample did malt, and the cargo would not, 
was material, it must be because there was an implied under- 
standing, that the cargo would answer the particular purpose 
to which it is said the defendants intended to apply it. I told 
the jury, that this was not strictly a sale by sample, and I still 
think so. The defendants examined the wheat for themselves, 
and exercised their own judgments and skill, when they agreed 
to buy it. I do not mean to say, that if the bulk of the cargo 
had been unfit for the purpose to which wheat is ordinarily 
applied, or if it had not been merchantable, or if it had turned 
out to be manifestly inferior to, or of a different qyaUty from, 
the sample, that the defendants would, nevertheless, have been 
obligated to receive and pay for it. But none of these things 
appear in this case. The fact, whether the wheat was mer- 
chantable or not, was distinctly left to the jury, and it was ex 
pressly stated by Pearsally one of the defendants' witnesses » 
" that, except the heated part, the whole cargo was equal in 
quality to the sample delivered." Whether the wheat would 
malt or not, was unknown, probably, to both parties ; and to 
say that either party contemplated a warranty that it *would malt, 
is not supported by any one fact in the case. And, it is certain, 
that nothing was more foreign from the plaintiffs' intentions. 
The defendants did not ask the question ; and, as all southern 
wheat is more or less heated, which, it is said, destroys the 
vegetating quality, it may fairly be presumed, that the defend- 
ants knew that some portion , at least, of this cargo would not malt. 

If the defendants intended to hold the plaintiffs liable for a 
defect which was equally unknown to both parties, it was in- 
cumbent upon them to have exacted an express warranty for 
that purpose ; and not having done so, they have no just cause 
to complain. 

The case of Parkinson v. Lee is a much stronger case in 
favor ofthe plaintiffs than the present. That was a sale of hops, 
(part of which appeared, after the delivery, to be damaged,) 
by sample, with a warranty that the bulk of the commodity 
answered the sample. The court determined, that the law 
did not raise an implied warranty, that the commodity should 
even be merchantable^ though a fair merchantable price had been 
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paid for it ; and that if there be a latent defect existing at the 
time of the sale, unknown to the vendor, and without fraud on 
his part, such seller is not answerable, though the goods turned 
out to be unmerchantable. Lawrence, J., said, ^' Here was a 
commodity offered for sale, which might or might not have a 
latent defect : this wm well known in the trade : and the plain- 
tiff might, if he pleased, have provided against the risk, by re- 
quiring a special warranty. Instead of which, a sample was 
fairly taken from the bulk, and the plaintiff exercised his judg- 
ment upon it ; and knowing, as he must have known, as a deal- 
er in that commodity, that it was subject to the latent defect 
which aflerwards appeared, he bought it at his own risk" 
Almost every word of what is here said, and which is reiterated 
by the rest of the court, is applicable to this case. The defect 
here was ^latent, because it was to be detected by actual ex- 
periment only, and it was utterly unknown to the plaintiff. 
The principle upon which the case ctf Parkinson v. Lee was 
determined, has often been sanctioned by this court. {Seixas 
V. Wood, 2 Caines, 43. Snell and others v. Moses, 1 Johns, Rep, 
96. Bayard v. Malcolm, &c. 1 Johns, Rep. 431.) 

In what respect the case from CampbeWs N, P. Rep. is sup- 
posed to apply to the one before us, I have not been able to dis- 
cover. There Lord Ellenborough goes expressly upon the ground, 
that the quality of the sugar offered to be delivered, was dif- 
ferent from the sample. Here the quality of each was the same. 
There is this further manifest distinction ; in that case, there was 
an essential difference between the mark<et price of the sample, 
and the bulk of the sugar ; whereas in this, the whole cargo 
was worth, in the market, the whole price which the defend- 
ants agreed to. pay for it. 

But it is contended, that the sale, by the plaintiffs, of that 
part of the cargo which was stored, has discharged the defend- 
ants from all liability. This is a very clear point. The de- 
fendants being bound by the contract to receive and pay for 
the whole cargo, and having refused to do either, what were 
the plaintiffs to do ? The article was perishable, and the inter- 
est of all parties required, that the most should be made of it. 
Nothing, therefore, is more reasonable, than that the plaintiffs, 
who were not bound to store or purchase the wheat, should be 
permitted to sell it, at the best price that could be obtained. 
The defendants have no right to complain. Had they taken 
the wheat, as they ought to have done, a sale by the plaintiffs 
would not have been necessary. The recovery here is only 
for the difference between the nett proceeds of that sale, and 
the price agreed upon in the original contract. In the case of 
Lansford v. Administrators of Tyler, (1 Salk. 113. and S.C. 
6 Mod. 162.) Holt, Ch. J., ruled, " that, after notice *given, the 
vendor cannot sell the goods to another, without default in 
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the vendee ; and, therefore, if the vendee do not come to pay 
and take the goodsy the vendor ought to go and request him, 
and then if he do not come to pay, and take away the goods in 
convenient time, the agreement is dissolved, and he is at liberty 
to sell them to any other personJ*^ These prerequisites were all 
complied with before the resale took place. 

But it was urged, that according tp the case just mentioned, 
the contract is considered as dissolved. Be it so ; but can 
there be a doubt that the defendants are liable for the differ- 
ence in price, being a loss on the resale? (1 Comyn 07i Con, 
220.) Such suits have frequently been brought ; and such, as 
it respects the wheat the defendants refused to accept, is the 
present suit. 

My opinion, also, is that the plaintiffs are entitled to judg- 
ment ; but that the interest ought to be calculated according 
to the rule contended for by the defendants. 

Kent, Ch. J. I am of the same opinion. The sale by sam- 
ple was not a warranty as to the soundness of the cargo, nor 
was it SQ understood by the parties. The cargo corresponded 
with the sample in quality of grain, and that was all that was 
intended by the exhibition of the sample. If the purchaser had 
not been willing to have taken upon himself the risk of the sound 
or unsound condition of the wheat, he should have called on the 
plaintiffs for a special warranty. The case of Parkinson v. Lee 
(2 East, 3 1 4.) is a case in point, in support of this doctrine. Nor 
was the subsequent act of the plaintiffs, in selling the wheat not 
delivered, a waiver of their claim for damages for non-perform- 
ance of the contract. The usage, in such cases, is to sell the 
article, after due notice to the other party to take it, and thai 
in default of doing it, the article will be sold. This usage is 
convenient and reasonable, and for the best interest of both 
parties. 

*What was said bv Lord Ch. J. Parker, in Cuddee v. Rutter, 
(5 Vin, 538.) goes m support of this practice. The vendor 
ought to have the benefit of that principle, as well as the ven- 
dee. It would be unreasonable to oblige him to let the article 
perish on his haiids, and run the risk of the solvency of the 
buyer. The course adopted was proper, and ought to be 
sanctioned. 

Judgment for the pkintiffs. 
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Daniel Phcbnix, appellant^ 
against 
Anthony D^y, John Taylor, and Jacob Schief- 
FELiN, Assignees of Nathaniel G. Ingraham, a 
Bankrupt, respondents. 

IN February, 1801, a commission of bankruptcy issued rbe aoiwerof 
a£^ainst Nathaniel G, Ins^raham, who was thereupon declared ?"* defendant 

IS no evidence 

a bankrupt, and his estate assigned to *the respondents, in r«'4ld1 
trust, for his creditors. About the beginning of October, 1800, a^inst his co- 
he became insolvent, and expressed his inability to pay hiis ***^^*^,^^uent 
notes, which were protested for non-payment. After his public deciaratioiu%' 
declaration of his inability to pay his debts, Ingraham, in Oo or^^^^^eVof 

property, ^icb 

go to take away a vested right, afe not adnoissible evidence.(a2 

A debtor in insolvent circumstances may bona jidt give a preference io one creditor, to the exclusion ot 

others ' ' — -• ^ » • * ••« - . -_ j- • . ... 

And 

cation, 

ment ^11 be valid, as against the assignees of the bankrupt. 

A., who bad been discharged under the bankrupt law, and. whose estate would not, probably, pay more 
tb^ 25 per ceM. was held to be a competent witness^ in a suit brought by the assignees of B., a Dankiupt, 
■^Bunst whom A. h<*d proved a debt under the commission. 

(a) Otgood V. The Manhattan Company f 8 Cow, Rep, 612. 
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L\ ERROR, fQi^^^ November and December, 1800, made several assignment 
ALBANY, and transfers of his lands, effects and debts, to individual cred- 

.^^^i,^^ itors, which the respondents, in their bill in chancery, alleged, 
Ph<enix were made with a view to benefit relations, and favor certain 

'Hie A^*' creditors, in exclusion of the rest, and in contemplation of 

Qf Ingraham! bankruptcy. In particular, he conveyed to the appellant, his 
father-in-law, the first of November, 1800, certain lands, of the 
value of 3,000 dollars, though expressed to be for the consider- 
ation of 2,000 dollars; and in November and December, 1800, 
assigned to him several debts and promissory notes, amounting 
to mpfe than 3,000 dollars. 

He also gave to the appellant his bond for 5,000 dollars, and 
a mortgage on his house, at Harlam, and delivered to him all 
the furniture in the house; besides paying him 1,520 dollars 
in money, and delivering to him 90 hogsheads of sugar, of the 
value of 3,032 dollars. 

He also gave' the appellant an order on one Timothy South' 
mayd, to deliver all the property of Ingraham, in his possession, 
to the appellant; and which the appellant received, to the 
amount of 3,000 dollars. 

He also transferred to his brother-in-law, 21 shares in the 
Manhattan bank, in trust for the wife of Ingraham ; and which 
were assigned, afterwards, to the appellant, on the same trust. 
All these assignments^ payments, and transfers, the respond- 
ents alleged, were made after the known insolvency of Ingra- 
ham, when he either had committed an act of bankruptcy, or 
had it in contemplation to become bankrupt, and with an in- 
tention to give the appellant an illegal preference and security. 

[ *4i4 ] The respondents' bill *prayed for a general discovery, for an 
account, and for general relief against the appellant, and In- 
graham and his wife. 

The appellant, in his answer, stated, that he did not know 
when Ingraham became insolvent, but admitted that he might 
have been insolvent at the time stated by the respondents, as 
he did not, at that time, generally pay his notes, though he 
paid several notes afterwards. From the 17th May, 1798, to 
the 16th October, 1800, he, at various times, lent money to 
Ingraham, paid his notes, and advanced him ready money, 
which were particularly specified, and stated in an account 
and amounted to about 19,000 dollars. To secure him for the 
sum of 5,000 dollars, lent in 1798, and a note for 2,000 dollars, 
endorsed in July, 1800, Ingraham, in August, 1800, executed 
the mortgage on the house at Harlam, which was sold under 
a decree of the Court of Chancery, to which the respondents 
were parties, for 3,000 dollars, and no more. In October^ 
1800, and afterwards, the appellant, not thinking himself suffi- 
ciently secure, applied to Ingraham for further security, who 
conveyed to him the land for 2,000 dollars, which he believed 
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to be its real value, and assigned to him some notes and debts, IN error 
amounting to about 2,000 dollars ; and on the 4th November^ albany 
1800, the 21 shares of the Manhattan stock, which stood in Feb. I809/ 
the name of Mrs. Ingraham, were transferred to the appellant, ^^■^"''''''*^*'^ 
for his own benefit, in consideration of the advances made to v. 

her husband, and not in trust for her. That in consequence, ^| tRAvTu 
also, of his application to Ingraham for further security, the 
appellant obtained a bill of sale of the furniture, worth about 
70 dollars, a policy of insurance, a mortgage on some lots in 
the city of New- York, and a quantity of molasses. 

The appellant denied that Ingraham, to his knowledge or 
belief, committed an act of bankruptcy until February, 1801 ; 
and that he did not know that he contemplated *a bankruptcy, [ * 415 1 
at the time he gave the appellant the securities above-mention- 
ed ; and that Ingraham continued to do business until February, 
1801 ; that on a former commission, of bankruptcy, an inquest 
was taken in the District Court of the United States, the 31st 
December, 1900, to try the fact of bankruptcy, when a verdict 
was found, disaffirming that fact. 

Ingraham, who was examined as a witness, confirmed the 
facts stated in the answer of the appellant. 

The depositions of Nathaniel Prime and David Dickson, 
who were creditors of Ingraham, and had proved their debts 
under the commission, were read in the Court of Chancery. 
They stated, that about the 6th October, 1800, Ingraham de- 
clared, that in consequence of the absconding and failure of 
Nathaniel Olcott, he was ruined, and unable to pay his debts ; 
and about the 10th December, 1800, showed a small book, and 
pointed out certain debts due to his friends, among whom was 
the appellant, whom, he said, he had secured to a large 
amount, since his misfortune, for he was deteVmined that his 
friends should not suffer by him. 

Prime, when sworn upon the articles of exception, exhibited 
as to his credit, said, that he had stopped a sum due from 
Ingraham, Phcenix and Nixen, on account of the debt due to 
him from Ingraham ; and not hearing of any objection to his 
account, for a considerable time, he supposed that Ingraham^ 
Phanix and Nixen had allowed it ; but he was afterwards in- 
formed by them, that they would not allow the set-off of the 
debt of Ingraham, who told him, both before and after his 
bankruptcy, that he considered it a debt of honor. 

Dickson was a partner of one Stockholm, and was a creditor 
of Ingraham, at the time of his bankruptcy ; and, in 1802, 
was himself discharged under the bankrupt law, and the whole 
amount of the dividends, on the estate of him and Stockholm, 
did not exceed five shillings in the pound. Dickson, after- 
wards, died. 
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IN ERKOR^ *After bearing the cause, the chancellor, on the 18th Se^p- 
Albany"" ^^^^^^y pronounced the following decree : 
F6b. 1809.' *^It appears to the court, that all the conveyances, assign- 

''*^^''''''*''^-^ ments, securities, qnd payments, made by Nathaniel G, Ingra- 
y!^^ ham, one of the defendants, to Daniel Phcenix, the other do- 

The Assignees fendant^ Or for his use, stated and set forth in the cconplainant'^ 
bill, which were made subsequent to the sixth day of October, 
one thousand eight hundred^ are fraudulent apd void, as 
against the complainants, the assignees of the said^ Nathaniel 
G. Ingraham, a bankrupt. It is, therefore, ordered, adjudged 
and: decreed, that the same be set aside, and tiiat the defend- 
ant, Daniel Phqanixy do account fpr, and pay to tb"^ complain- 
ants, all moneys received by him, being the prp(?eed>$ of 
property or securities, so assigned ; and that be assigii, recon 
vey and deliver to the complainants, all such of the said 
property, securities and effects, as have not be^n difsposed of 
by him ; and that it be r^eferred to one of the miast^rs of this 
court, to take and state an account of all conveyances, assign- 
ments, securities or payments, of the description aforesaid, 
distinguishing the times when, the same were n>ade, for what 
purpose, and upon what considerations, the ai^punt of the 
sums actually received thereupon, or which might ha\e been 
received, without wilful default; and that the said master do 
also examine and report, at what time, for what purpose, and 
upon what considerations, a certain mortgage on several lots in 
the city of New- York, mentioned in the answer of the de- 
fendants, and stated to have been made by the defendant 
Nathaniel G. Ingraham, was made, and to whom, the circum- 
stances attending the execution thereof; also the mture and 
amount of the policy of insurance, stated by the defendant 
Daniel Phanix; to have been made in Philadelphia, and 
alleged by him to have been in his hands ; whether the same 

[ * 417 ] was restored to the said Nathaniel G- "^Ingraham ; and when, 
and on what consideration, and for what purpose, and by what 
title, if any, the said mortgage and policy came intp the hands 
of the said Daniel Phoenix ; and ttot further directions be re- 
served until the coming in of the master's report." 
From this decree, an appeal was entered to this court. 
The reasons of the decree were rssigned by the Chancellor 
but accident prevents the insertion of thein. 

Harison, for the appellant. The appellant, iii this case, 
appears as a meritorious creditor, advancing money, from time 
to time, without profit or advantage, to Skgraham, to enable 
him to support his credit, and carry on his business. \X was 
natural aiH reasonable for him to ask, it was equitable and 
honorable for Ingraham to give, security, when, in October^ 
1800, the latter found himself in failing circumstances. Our 
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law permits sucli a preference to a meritorious creditor. The IN ERROR 
mere imolvencj/ of the debtor is not sufficient to prevent his albaniT 
paying or securing one creditor, in preference to the others. Feb. I809. 
n Mod, 139. 1 Black. Rtp. 441. 2 P. Wms. 427. 10 
Mod, 497.) In Dixon v. haldmin^ (5 Ea$t^ 175.) Lord 
Ellcnborough wd, that the debtors, in that case, must have J^^q^I^^ 
considered themselves in a state of insolvency, and impending 
bankruptcy, yet, '^ until an act of bankruptcy, the jus dispo^ 
nmdi over goods, remains in law with the trader, unless be ex- 
ercise it by way of a voluntary and fraudulent preference of a 
particular creditor, in contemplation of bankruptcy." 

Admitting tjiat Jngraham was insolvent, and that the appel- 
lant knew it, still, unless the preference was fraudulent, and 
with a view tO: bankruptcy, such preference is lawful and valid. 
Bankruptcy is defined by law; A person may be a bankrupt, 
and yet able to pay all his debts. An insolvent may retrieve 
his afiaira, and avoid an act. of bankruptcy. How are creditors 
to know whether a debtor is really insolvent or not ? Persons 
have been ''''known to maintain their credit, and carry on trade [ * 4 1 d ] 
for several years, though actually insolvent. 

Did Ingrahflm contemplate bankruptcy ? And if so, was 
there a fraudulent preference ? To contemplate bankruptcy, is 
to have a determination to commit an act of bankruptcy. A 
person cannot be said to contemplate doing what he intends 
not to do, and which he usea every means in his power to 
avoids The evidence shows that Ingraham had determined 
not to be a banlcrupt ; and the inquest of the jury, in !>«- 
eembery 1800, found that he had done bo act of bankruptcy. 
There was no act of bankruptcy fixed, until January ^ IdOl, 
after all the payments and securities to the appellant. 

But admitting Ingraham did contemplate bankruptcy ; yet, I 
contend, the securities taken by the appellant are not void. 
It is o£jy voluntary preferences, given in contemplation of 
bankruptcy, that are held void. Voluntary preference is spon- 
taneous, without any application or request of the creditor. 
If the creditor a^ppUea for payment or security ; if he sues or 
presses the debtor> who gives him a preference, it is not con- 
sidered as voluntary ; and if done bona fide, it is valid. 

In the case of Aikin v. Bartvick, (1 Stra, 165.) in 5 Geo. 
I. th^e must havie beee a coatemplation of bankruptcy, yet 
the transfer of the goods:, by the debtor, was held valid. Lord 
Mansfield, in Harman v. Fisher, {^Covyper, 125.) said the judg- 
ment in that case was right, but the reasons wrong. I men- 
tba the case to show, that no judge or lawyer then supposed 
that a mete contemplation of bankruptcy would avoid a borw 
fide eonveyance naade for a valuable consideration. The doc- 
trine, that acts doae in oontemplation of bankruptcy, which 
would, Q^eiwise, be valid, 93^ void, was unknown to the 
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'iV ERROR, English law, until introduced and established by Lord Mans* 
ALBANY J^^^^ ^"^ ^^- Justice Buller, about the year 1774, and was a 
Feb. 1809.' departure from the ancient rule. {Bulst. 582.) Lord TAttr- 

''^-^P^'^^^^ low was dissatisfied with these cases of contemplated bank- 
V. ruptcy, and could not conceive *how they could be supported. 

Tim Assignees (\ T/eseVi juu. 280.) He said, that a man's being in failing 

[ ^ 419 1 circumstances was a good reason for pressing him ; that though 
the creditor knew the debtor was insolvent, it did not amount 
to any thing. In the case ex parte Scudamore^ (3 Vesey, jun. 
87.) Lord Lottghborovgh said, it was a nice doctrine, and he 
felt no inclination to extend it. " One feels little difHculty to 
accede to it, where a person, about to commit an act of bank- 
ruptcy, knowing he has but very little time to stand, voluntarily, 
without any pressure, delivers over effects to a particular 
creditor.'' " But if you go, by extension, to apply that to the 
case, which is nothing more than that the act has been followed 
by bankruptcy, you render it impossible for any man, in the 
common course of business, to transact with a person liable 
to the bankrupt laws. It is not necessary, absolutely, to have 
a bailiff in a man's presence, to induce him to do the act. 
The creditor comes, with a pressing demand on the feelings 
and conscience of the man. He presses for a security. The 
debtor gives him a particular security. Suppose it were a 
mortgage ; I cannot conceive any ground to defeat it." 

In -Rm*^ v. Cooper, (Coy?per, 634.) the counsel for the plain- 
tiff says, a trader, before any act of bankruptcy committed, 
has such a property in^ and power over, bis effects, as to do 
acts which, by consequence, may give one creditor a preference 
to another ; yet, if he is insolvent, or has an act of bankruptcy 
in contemplation, he can do no act out of the usual course of 
trade, in favor of a particular creditor." And Lord Mansfieldy 
in the same case, lays it down,- that ^^ if, in a fair course of 
business, a man pays a creditor, who comes to be paid, notwith- 
standing the debtor's knowledge of his own affairs, or his in- 
tention to break ; yet, being a fair transaction, in the course 
of business, the payment is good ; for the preference is got 
consequentially, and not by design." In various cases, subse- 

* * 1*20 i quently decided, it has been held, *that when a debtor, on being 
called upon by a creditor for payment, pays or secures him, 
such payment or security is valid, though the debtor contem- 
plated bankruptcy. (1 Term Rep, 156. note. 6 Term Rep. 
152.) 

Tiie decree of the Court of Chancery, if it has any founda- 
tion, must rest on the evidence of Prime and Dickson, both 
of whom were creditors of Ingraham, and had proved their 
debts under the commission. The latter, also, had become a 
bankrupt, and obtained his discharge. Though he afterwards 
died, he viras interested at the tkne he gave his evidence, to 
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ncrease his dividend out of the estate of Ingraham; and, in eruok 
however small that interest may be, it is enough to render him albat^vT 
incompetent. Feb. i«oy.' 

Sandford and Henry ^ contra. This case is to be decided on v/ 

the principles of the bankrupt law. The law of the United ^\^^^]^f^^^ 
States was framed on the same principles as the law of Eng- 
land; the object of which is to produce an equal division of 
the property of /l merchant among his creditors. It is among 
the settled and vital principles of this Jaw, that all acts done 
by a debtor, after his insolvency, voluntarily, out of the usual 
course of trade, in order to prefer a particular creditor, are 
void ; and that every voluntary transfer of property, made in 
contemplation of bankruptcy, is void, however meritorious 
may be the favored creditor. (Hinton^s case, FreemaUy 270. 
Rast V. Cooper^ Cowp. 629. Ilarman v. Fisher, Cowp. 117. 
Cook's B. L. c. 8. <^ 12. 2 P. fVms. 127. 4 Burr. 2239. 
Cullcn's B, L. 277. 281.) A contemplation of bankruptcy, 
is not a determination to become a bankrupt, at all events. 
It is sufficient, if the debtor, knowing the insolvency of his 
situation, has his bankruptcy in view, and disposes of his 
property with that view. 

In the case of Neate v. Ball, (2 East, 117.) the intention 
of the debtor was admitted to be honest and bona fide ; and 
the contemplation of bankruptcy was inferred from his situa- 
tion and circumstances indicating an approaching bankruptcy. 
(1 Johns. Rep. 370. 3 Johns. Rep. 71.) The language of 
Ingraham shows he had bankruptcy in view. He declared 
that he was a ruined man ; *he said he did not wish or intend [ * 42J j 
to become a bankrupt, unless compelled. His very sohcitude 
to avoid an act of bankruptcy, is evidence that he had it in con- 
templation. The knowledge of his insolvency ; the avowed 
preference of a particular creditor ; the time and manner of 
the conveyance, without any pressure by the appellant, who 
was his father-in-law ; the transfer by way of security, and not 
in the ordinary course of trade, without any account stated 
between the parties, are all circumstances which corroborate 
each other, and lead to the inevitable conclusion, that Ingra- 
ham did contemplate a bankruptcy, and intended to secure 
the appellant against the consequences of that event. 

In Rust V. Cooper, Lord Mansfield laid great stress on its 
being a security given to the creditor, or " a plank to save," 
and distinguished between a preference got consequentially, and 
a designed preference ; the latter he considered as fraudulent. 
In the present case, J/ijoraAam, after he became insolvent, avowed 
the preference he had given to the appellant and others. 

It is said, that the securities were obtained on the applica- 
tion of the appellant ; but part of them were obtained with- 
out any request. But what is that application of a creditor, 
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IN ERROR, which will render a transaction of this kind, and under these 
ALBANY circumstances, valid ? It must be a real pressure, not a simple 
Feb. 1809.' request, or amicable arrangement. There was no threat, no 

^-^^^^'^^'^-^ suit, no idea of any legial coercion whatever. Ingraham was 
v. perfectly satisfied of the friendship of the appellant, and, that 

The Assignees whatever might be the result, he should not be pi'essed. 

The application of a creditor, in order to render the securi- 
ties valid, should be the sole motive, the essential cause of the 
preference. There should be no voluntary consent on the part 
of the debtor. The quo animo of both parties, Lord Kenyan (1 
Term Rep, 156. note.) observed, must be considered. 

[ * 422 ] *As to the competency of the witnesses, Prime and Dickson^ 

that question was reserved, at the hearing before the chancel- 
lor, who made a separate order, declaring them competent. 
From that order no appeal has been entered ; it cannot, there- 
fore, be reviewed here. But Prime was not, in fact, interested ; 
he had charged the amount of his debt due ftom Ingraham, in 
his account with Ingraham, Phcenix and Nixen, and as no ob- 
jection was made to the account, within a reasonable time, it 
must be considered as acquiesced in. (2 Vesey, 239.) Ingraham 
also promised to pay the money, after his discharge, as aia 
honorary debt, so that Prime had his election, to proceed 
against the estate or person of Ingraham, and the proof of the 
debt ought to have been expunged. 

T. A, Emmet, in reply. Three things are requisite to make 
the securities given by /wo^rcfAcfm to the appellant void ; 1. That 
they were voluntary and unsolicited ; 

2. That they were given with a view of preference ; and 

3. In contemplation of bankruptcy. 

A payment made, or security given, with a view to a dis- 
charge under the insolvent act, does not render them void. 
Insolvency does not, in this country, necessarily imply the con- 
templation of bankruptcy, which is an intention to commit, or 
submit to, an act of bankruptcy. This should have been fully 
made out by the proof; but it is expressly denied in the 
answer. 

In the case of Walker v. Burrows, there was an assignment 
and delivery of goods to the son, by the father, who, after- 
wards, became a bankrupt ; yet Lord Hardwicke refused to set 
aside the' bill of sale. In Unwin v. Oliver, cited in 1 Burrow's 
Rep, 481. there was an assignment of debts mentioned in a 
schedule, to indemnify securities ; and a month after the as- 
signment, the party becwne a bankrupt ; and Lord Hardwicke 
said, he would not set aside the assignment, as fraudulent in 
chancery, unless it was also fraudulent in a court of law, and 
also an act of bankruptcy. 
[ * 423 ] *In Smith v. Payne, (6 Term Rep. 152.) the creditor knew 
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the debtor to be in distressed circumstances, and unable to pay JN error. 
his debts, when he applied for security, and received part of ibd ALBANY 
debtor's stock in trade, yet this was held to be a valid transdc- Feb. I809.' 
tion, though the creditor did not threaten a suit. ^^"^mmT^ 

A voluntary payment is void, unless made in the ordinary t. 

course of business; but giving security, on the request of«R ^^'^•"^P**" 
creditor, is necessarily in the ordinary course of business ; and, 
in this case, it was strictly so. That the creditor knew of the 
insolvency, or impending bankruptcy of the debtor, does not 
alter the case. 

In Hartshorn v. Slodden, (2 Bos. and Pull 582.) the cred- 
itor, knowing the debtor to be in iailing circumstances, applied 
to him, and received goods out of his shop, for a bond not then 
due, and the payment was held to be valid. A creditor is 
under no legal or moral obligation, not to gain a preference ^ and 
where he sees the affairs of his debtor going to wreck, he may 
seize the tabula ex naufragio. The distinction is between a 
voluntary preference, and a preference at the instance or impor- 
tunity of the creditor. (Doug. 89. Cotop. 124. 629. 1 Term 
Rep. 156. note. 6 Term Rep. 152. 1 Vesey^ jun. 280. 3 Vesey, 
jun. 85.) It will be found to be laid down in all the cases, that a 
creditor may, by application, or using diligence, obtain a pref- 
erence. If some of the securities were not given at the imme- 
diate instance of the appellant, they were clearly given in con- 
sequence of such application. 

The testimony of Prime and Dickson can be admitted for 
no other purpose than to discredit Ingraham ; and admitting 
that to be the effect of their evidence, then the cause rests sim- 
ply on the bill and answer, and the appellant having denied all 
the equity in the bill, it ought to be dismissed. But Prime, 
having elected to proceed under the commission, for his debt, 
was clearly incompetent. And Dickson was incompetent, 
though his interest was remote ; for a bankrupt is always in- 
competent, without a release, until his affairs are settled. 

♦Spencer, J. By the decree of the Court of Chancery, in this [ * 424 ] 
case, all the conveyances, assignments, securities and pay- 
ments made by Ingraham^ the bankrupt, to the appellant, or 
for his use, stated and set forth in the bill of complaint, and 
which were made subsequent to the 6th of October, 1800, are 
adjudged to be fraudulent and void, as against the assignees of 
the bankrupt, and are set aside, and the appellant is ordered to 
account for, and pay to the respondents all moneys received 
by him, being the proceeds of property, or securities so assign- 
ed, and to assign and reconvey such as had not been disposed 
of by him. The decree refers several things to the master, 
which it is not necessary for me to state. 
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• 

IN ERROR. In considering this case, I shall confine myself to the exam- 
ALBANY ination of two points only. 

Feb. 1809.' 1. Whether there was sufficient evidence to authorize the 

^"^^"^^^^^^ conclusion, that Ingraham contemplated an act of bankrupt- 

V. cy, when he executed the conveyances, and made the assign- 

^IhgraSTm' ""^^^s ^^^ payments to the appellant, which have been ad- 

' judged fraudulent and void. 

2. Whether, if Ingraham did, at that time, contemplate an 
act of bankruptcy, the application of the appellant to him for 
further security, and the giving the same accordingly, were not 
valid acts, notwithstanding a subsequent act of bankruptcy. 

I shall not enter into a repetition of the various facts in the 
case, but shall notice such prominent ones, a^ are necessary to 
the consideration of the points proposed to be examined. 

There is one fact beyond all controversy, that the appellant 
had advanced to the bankrupt, at various times, large sums of 
money, and furnished him with his credit for other sums, which, 
eventually, the appellant had to pay. These advances began 
in May, 1798, and were continued down to the latter part of the 
year 1800. These loans appear to have proceeded from the 
relation which existed between the parties, the appellant being 
[ * 425 ] *the father-in-law of the bankrupt, who was doing business as 
a merchant, and whose exigencies seem to have required the 
appellant's aid. The motives to the advances he made, Tiay be 
considered as dictated by friendship, and with a view to aid the 
bankrupt in his business. The appellant stands before the 
court in a meritorious light, and will be protected in any secu- 
rity he may have legally acquired. 

The only evidence in chief, in the cause, on which the re- 
spondents can rest to mak^ out that Ingraham contemplated an 
act of bankruptcy, when he gave the appellant the securities, 
attempted to be set aside, is his answer on oath, and the testi- 
mony of Ingraham, a witness on the part of the appellant. 

The answer admits that the appellant believed Ingraham to 
be insolvent, about the time mentioned in the bill, which I pre- 
sume to be the 6th of October, 1800, and that he did not, in 
consequence thereof, generally pay his notes at the bank, or 
elsewhere ; it alleges that Ingraham, until a short time before 
he was declared a bankrupt, always appeared solicitous 'to avoid 
doing any thing that might be deemed an act of bankruptcy, and 
that Ingraham did not, to his knowledge or belief, commit an act 
of bankruptcy uniil February, 1801, and that the appellant did 
not know whether he had it in contemplation or not, at the 
times when the securities were given, to become a bankrupt. 

The -testimony of Ingraham states, that after the month of 
October, 1800, he continued to do business as a merchant, 
almost to the time when he was declared a bankrupt, and that 
he paid several notes and other debts to a large amount ; that 
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at the time of giving the moneys and securities to the appel- in error 
lant, he had no intention of becoming a bankrupt, nor did he albany"" 
make any such conveyances, assignments or payments in con- Feb. I809. 
templation of bankruptcy. ^"IpHownT^ 

*The most which can be deduced from this evidence is, that v. 

Ingraham was insolvent ; but it expressly rejects the idea that ^J^ikgrahaiT 
the acts done were in contemplation of bankruptcy. Refer- r # 425 j 
ence has been had to the answer of Ingraham, and to the tes- 
timony of Dickson and PrimCy to impeach that part of his evi- 
dence which denies that what he did to secure the appellant, 
was in contemplation of bankruptcy ; if it be admitted that his 
answer and the declarations he made, completely produce that 
effect, still the fact is to be made out affirmatively, that the 
preference given to the appellant, was in contemplation of 
bankruptcy : For no propositions can be clearer, than that 
the answer of one defendant is not evidence against his co-de- 
fendant ; and that the declarations of a party to a sale or trans- 
fer, going to destroy and take away the vested rights of another, 
cannot, ex post facto, work that consequence, nor be regarded 
as evidence against the vendee or assignee. The book which 
Prime says Ingraham showed him in December, 1800, in which 
were the names of certain creditors who were his friends, and 
whom he said he had secured to a large amount, since his fail- 
ure, as he was determined his friends should not suffer, stands 
upon the same principle ; for if the subsequent declarations of a 
party making a sale and transfer of his property are not evi- 
dence, surely the ex parte acts of such person cannot be evi- 
dence. 

If, then, the ex post facto acts and declarations of Ingraham 
are not evidence against the appellant, and can only be used 
to impeach Ingraham^s testimony, admitting that testimony so 
far to be impeached, there is no evidence of an act of bank- 
ruptcy contemplated, nor any circumstance from which to infer 
it, but the simple fact of IngraharrCs insolvency ; and the court 
is without any evidence to show the nature and extent of this 
insolvency, and whether it was irretrievable and desperate, 
or not. 

That an insolvency is no objection to giving a preference, 
unless it be shown that a bankruptcy was contemplated *at the [ * 4 27 ] 
time, was decided in the Supreme Court, in the case of MMe- 
7?07??yand Townsend v. Feris, (3 Johns, Hep, 82.) That prin- 
ciple will be found admitted and acted upon, in a great varie- 
ty of cases. It is founded upon the right which every man has 
to dispose of his property to whom he pleases, for an adequate 
consideration, and in satisfaction of his debts, until he commits 
an act of bankruptcy, or contemplates so to do; and where a 
part only of the insolvent's estate is transferred for the pay- 
ment of a just debt, though the act be voluntary on the part 
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I N ERROR, of the insolvent, the transaction is not, on that ground; im- 

ALBANY, peachable. 

Feb. 1809. I have hitherto supposed that Dickson and Prime were 

^^'^^^^^^ competent witnesses, and that their testimony had produced 
y. the effect of discrediting Ingraham^ in that part of his testimo- 

'^ivQKiS^ ^^^ which goes to. deny that he contemplated bankruptcy, 
when he gave the appellant the securities for his debt. I do 
not propose to enter into a minute discussion of the question 
of their competency ; because, if they were competent, and the 
fullest effect be given to their testimony, it. does not go to 
. make out the fact, that bankruptcy was contemplated, as it is 
not evidence in chief Dickson appears^ to me to have been a 
competent witness ; his interest being remote and contingent. 
This is not the case with Prime ; he was a creditor of Ingra- 
ham'sy had proved his debt under the commission, and had a 
right to a distributive part of the bankrupt's estate, and his 
testimony went directly to^ increase that fund. Prime's debt 
was not extinguished by the transaction in which he acted as 
broker for the firm of Ingraham, Phcenix and Nixen, There 
are cases in which the rendering an account and an acquies- 
cence in it, for a considerable time, by the party to whom it is 
. rendered, will preclude that party from disputing the items, or 
calling for vouchers to substantiate it. In the present case, 
there is no controversy as to vouchers. Prime clearly had no 

[ * 428 J right to make the charge against the firm ; he has not *been 
credited the money ; and although he has not been resorted to 
for payment, nothing has taken place to absolve him from his 
responsibility. 

On the second question, how far forth payments obtained 
by a creditor, on his application, after the debtor contemplates 
an act of bankruptcy, but before one is, in fact, committed,, 
are to be upheld, I confess I have little difficulty. It will be 
unnecessary to go into an elaborate examination of the cases ; 
but it may be safely advanced, that there is not a case to be 
met with, which denies this position, that if even an act of 
bankruptcy be contemplated by the debtor, yet if, at the in- 
stance, and on the application of the creditor, he makes pay- 
ment, or assigns property, such payment or assignment is valid, 
as against the assignees of the bankrupt. As to the degree of 
pressure, or the urgency of the solicitation, this case comes 
within the principles sanctioned by the opinions of very dis- 
tinguished judges. 

. In the case of Hartshorn and another v. Slodden, (2 Bos. 
and Pulh 586.) the debt was not due, and both parties knew 
that there could be no I^al process made use of; yet the 
court decided that the preference was legally acquired, on the 
principle, that if a security be hona fide given under the im 
'pr^ssion of an obligation, and not springing from the voluntary 
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act of the bankrupt, such security is good ; and in that case IN error. 
the preference was given when' the debtor was in failing cir- ALBANY 
cumstances, and that known to the creditor, and the motive Feb. I809.' 
of his conduct. So, also, in the case of Thompson v. Freeman^ 
(1 Term Rep, 156.) there was no existing debt which cotild 
be enforced ; still the act creating the preference was upheld, ^fuQ^I^'"*** 
on the principle that it was not voluntary, because it was not 
spontaneous. 

In the case of Yeates v. Groves, (1 Vcsey, jun. 280.) the 
lord chancellor held that insolvency was no objection to the 
creditor's receiving payment, for that the bankrupt being in 
failing circumstances, is a good reason ''''for pressing him. I [ * 429 ] 
assent to the principle, that a creditor is not restrained, either 
by law, or the principles of morality and good faith, from ob- 
taining payment of bis debtor, until the very moment an act 
of bankruptcy is committed ; and until then, there is no legal 
restraint on the bankrupt from giving a preference, provided it 
be not by his own unsolicited, voluntary act ; if the gaining a 
preference, by the act of the creditor, is not unlawful, if the 
debtor is not restrained from parting with his property, on the 
application, and at the instance of his creditor, how is it possi- 
ble that 9aoh an act, valid in all its parts, can be considered • 
fraudulent and void ? It appears to me to be contrary to a 
maxim long established in courts of equity, that where the 
rights of persons are equal, a^d whiere each has the same 
equity, and one has obtained a plank, by which he can ^aye 
himself at law, equity ought not to divest him of it. 

That the appellant obtained his securities on application, is 
manifest, not only from bis answer, but froxjfi the evidence of 
the bankrupt. It has been urged, that the application went 
only to a- part of the securities, and that a policy of insurance, 
effected in Fkitadelpfii^y which (armed vl part of them, had 
been exchanged by the appellant with the bankrupt, for a 
cargo of molasses ; and thus, wi,th respect to the molasses, the 
prdTerence.wasdost. It appears to me, that the evidence war- 
rants the conclusion) that all the payn^ents and securities given 
by the bankrupt, were in consequence of applications by the 
appellant; and if the policy was valid in his hands, the molas-. 
ses, wbichwas its substitute, stands on the same footing. 

On both of the points, which I have thus briefly considered, 
it appears, clearly to- laci^vthat the faqt rand law of the case have 
been mistaken, and, coni^equently, that the decree must be 
reversed. 

It has been suggei^tedi that an account ought to.be^ directed, 
as there is in the appellant's hands a balance due *the re- [*430J 
spondents, as assignees o( Ingraham; there appears no foun- 
dation for the suggestion ; and ;io\cUrect jui isocount, under 
these circumstances, would be productive of useless litigation. 
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IN ERROR. Kent, Ch. J., and Van Ness, J., were of the same opinion 

ALBANY, X , xr X 1 

Feb. 1809. Thompson, J., and Yates, J., were absent. 

Cheetham rJ^Y^^ j.gg^ ^f ^jjg court concurred ; it was thereupon, order 
TiLLOTsoK. jjp^ ADJUDGED and DECREED, that the order or decree of thr 

Court of Chancery be reversed ; and that the bill of the com 

plainants be dismissed, &c. 

Judgment of reversal. 



James Cheetha^^ plaintiff' in errors 

against 
Thomas Tillotson, defendant in error. 



In a declaration • THIS causo came before this court, on a writ of error, from 
pTaimiff^^'' alt the Supreme Court. (See 2 Johns, Rep. 63. the facts in the 

leged that the caSC.) 
defendant had ^ 

published sev- 
eral libels a- Foot, for the plaintiff in error, contended, that the charges 

certehi *°news* Stated in the declaration were not libellous, or sufficient to 
paper, and af- support the action. Whatever may be the opinion of the court 
raie part°of the as to the first sct of words, those in the second count were too 
publication, general and vague to indicate the defendant in error. The 
r* 43rir^ words are, " None *but the bribers and the bribed contemplat- 
does he pro- ^d the incorporation," (meaning that the plaintiff, &c.) There 
ccedcd thus: jg no averment to fix the charge, or to show that the words 
anotli^r par" were spoken of and concerning the defendant in error. There 
of the said ig merely an 'innuendo, which is not sufficient. ( Cotop. 682. 
newsj)aper^^^a- ^^^ EUz. 416. Cro, Jac. 635. 4 Co, 20.) If the second 
things, the libel- count, then, is defective, the judgement must be reversed. (1 

lous matter fol. m » iei \ ' J & V 

lowing, of and Icrm licp, lol.) 
concerning the 

setting forth iiie Woodworth and Henry, contra. The principal question is 
wor(b, among whether the words stated in the declaration amount to a libel. 
Toiltv^s? ^ (2 Wils. 413.) In this case, there was a judgment by de&ult, 

" None out the 

bribers and the bribed contemplated the incorporation, meanin&r that the plaintifT had been gfullty of bribery 
and corruption, in obtaining the incorporation of the said bank/' After an interlocutory judgment by de- 
.Vult, and a writ of inquiry of damaged executed, on which ja(%ment was rendered in tne Supreme Courts 
(t was held, that the declaration contained two distinct counts, and that the second count being bad, for 
want of sufficient averments, and entire damages having been given on the whole dftclaxation/ the Jadg- 
ment below was erroneous.(a) 

la) See Campbell v. Stakes, 2 Wend. Rep. 137, and tlie easel then eited. C^Um w. iOUekerbackett 
t Cow. Rep. 54. 17 Jofou. Ritp. 473. 
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which admits every fact which it would have been necessary IN SRROR 
for the plaintiff to prove, at a trial, in order to sustain the ac- ALBANY, 
tion. The only question ^as, as to the amount of the damages. 

The defendant, before the jury of inquiry, could not disprove 
any of the allegations in the declaration; otherwise, there 
would be no difference between a default and a defence. But 
no man, on reading this publication, could hesitate, a moment, 
as to the intent of the writer to charge the defendant in being 
concerned in bribing the members of the legislature. And it 
would be a reproach to a court of justice, to say, that they* 
would not understand the writing, in the same sense in which 
it is understood by every reader. 

But it is said, that there are two counts in the declaration, 
and that the second being bad, the judgment must be arrested. 
In fact, there is but one count: it is drawn in the usual form 
of a declaration, with a single count, where distinct parts of 
the publication are selected and set forth as libellous. After 
setting forth several passages in the newspaper as libellous, it 
goes on to state, " that in another part of the said newspaper, 
among other things, the libellous matter following, of and con- 
cerning the plaintiff," &c. This is not the manner in which a 
second or new count would commence. There is no time, or 
place, or the usual introductory words *to a count. If, then, 
there is but one count, and any of the words are actionable, it 
will support the declaration. (10 Co, 130. b.) The whole 
of the words charged constitute but one libel, and the words 
in the last part, taken in connection with the first part, form 
but one publication, and the last are explained by the first. 
The recitals are in the nature of averments, and have the same 
effect. Afler reciting the purpose of the publication, there is 
a direct averment, that it was made of and concerning the 
plaintiff. {Cowp. 674. 2 Black. JRep. 959.) 

Foot, in reply. The Supreme Court, in fact, gave no opin- 
ion, whether the words were libellous or not, or as to the suffi- 
ciency of the declaration. The plaintiff ought to have expressly 
averred, in his declaration, that the defendant charged the 
plaintiff with being concerned in the bribery, and not to have 
left it to be made put by inference. What is requisite in a 
declaration for a libel, is well stated by Lord Ch. J. De Grey, 
in the case of The King v. Home, {Cowp, 682. 688.) 

A default admits no more than that the plaintiff has a right 
to recover nominal damages. 

The Chancellor. This cause comes before the court, 
from the Supreme Court, on a writ of error. 
From the record it appears, that a judgment has been ren- 
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IN ERROR, dered by default, a writ of error awarded and executed, and 
1,400 dollars assessed as damages. 

Several errors were assigned ; but as to those relating to 
form, this court, during the last session, on a motion to remit 
the record, for the purpose of amending the formal errors, 
having decided that it was not necessary, because here they 
could not be admitted as cause for reversing the judgment, has, 
by that decision, reduced the errors to two. 

^'Ist. Because the observations respecting the defendant in 
error, contained in the first part of the declaration, are not li- 
bellous and actionable ; and, 

2dly. Because it does not appear, that the observations 
contained in the second part, or count, or the declaration, have 
any relation or allusion to the defendant in error. 

It becomes the duty of the court, on this siribject, to discovei 
and lay down a rule which wiH govern all other cases similarly 
circumstanced. For, when the rule of law is dteliberately set- 
tled, it applies to every case clearly within its principle. 

In deciding, every fact admitted ihto the case must appeal 
Irom the record, and beyond it, whatever facts may exist, can* 
not be legally taken here as existing ; and even some of the facts 
in the record have no necessary connection, or are to be min* 
gled with the points presented for decision. 

The amount of the damages is- of that description. If the 
damages were excessive, if irregularities have occurred in their 
assessment, the proper resort, to correct the excess or the irreg- 
ularities complained of, is to the court in which the recovery 
was had. 

To arrive at the errors assigned, the plain tifT in error has 
insisted, that the declaration contains two counts. 

The declaration, after the usual averments, that the defend- 
ant in error sustained a fair reputation ; that he held the of- 
fice of secretary ; that the plaintiff in error, with intent to in- 
jure him, published a libel, in one part^ according to the tenor 
and effect following ; [setting forth some part of the libel ;] 
and in another pari, according to the tenor and effect following ; 
[setting forth other parts of the libel ;] concludes, that by means 
of composing, writing and publishing of which said false, scan- 
dalous libel, and libellous matter, herein before *set forth, the 
plaintiff [the defendant here] has been greatly injured, &c. 

If this declaration had detailed the whole libel, verbatim, in 
one connected description, no legal subtlety could possibly have 
severed the different parts ; and yet the only difference is, that 
in the former case, the whole would be spread on the record, 
as contained in one entire paper. In the present case, the 
hbel is alleged to contain, among other things, tivo distinct par-^ 
agrnphs, set forth in the declaration, which are complained of, 
collectively, and not each separately, as a cause of injury. 
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If there is only one count; if a mere perusal of the declara- IN error 
tion does not carry- conviction to the mind, that the libel is not 
only a virulent one, but that it has a direct and unequivocal 
application to the defendant in error, I shall refrain, by any 
reasoning on the subject, to endeavor to effect it. To me, 
both appear clear and undoubted. 

I can discover no legal reasons for reversing the judgment. 
I have seldom seen a cause brought up on less tenable ground. 
I am, therefore, of opinion, that the judgment ought to be af- 
firmed. 



Clinton, Senator. This is an action for a libel, in which an 
inquisition of damages has been taken. A motion was mado 
in the Supreme Court, to set aside the inquisition, on various 
grounds, which motion was overruled. The principal gist of 
the present controversy was, indeed, incidentally brought into 
view in that discussion ; but the chief justice, in giving the 
opinion of the coUrt, very properly said, that the objection to 
the sufficiency of the declaration was not a matter to be con- 
sidered, under that motion. A motion in arrest of judgment, 
or a writ of error, was the only mode in which that question 
could be properly brought before the court; and although this 
is. a writ of error from the Supreme Court, yet, as the plain tiff 
in error did not demur, or move in *arrest of judgment, in the 
court below, the principal point now in controversy was never 
adjudicated by that tribunal. 

If a declaration set forth words spoken, and some are ac- 
tionable and some not, judgment will not be arrested, because 
the court will intend that damages were given for such words 
only as were actionable ; but if the declaration contain two or 
more counts, and one of them contain actionable words, and 
the others do not, the judgment will be arrested, on a general 
verdict, or a general assessment of damages. These rules are 
admitted, by the counsel on both sides, to have been fully sup- 
ported by the authorities cited, and cannot be controverted m 
any case. 

The questions submitted for our determination are, whether 
there are two counts in this declaration, and if s6, whether 
one of them is vicious. If there is but one count, and it 
contains libellous matter, the judgment must be affirmed. If 
there are two counts, arid one of them is bad, the judgment 
must be reversed. 

A declaration is defined to be an exposition of the plaintifi^s 
original writ, wherein he expresses at large his cause of action 
or complaint, with the additional circumstances of time and 
place, when and where the injury was committed. A count is 
sometimes considered as synonymous, with a declaration, and 
this was its original signification in the law-French; but it 
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IN ERROR, is now most generally considered as a part of a declaration, 
ALBANY, wherein the plaintiff sets forth a distinct cause of action ; and 
it frequently contains several counts, in which* the plaintiff as- 
signs different gravamens, so that if he fail in the proof of any, 
and substantiate one only, he may still recover ; and if one of 
his counts be good, and the others vicious, he may, by taking 
ia verdict on the good count, avoid a reversal of the judgment 

In the present declaration, the plaintiff in the Court below 
slates in the introductory part, that there were several *false, 
scandalous, malicious and infamous libels, published against 
himj by the defendant, and he proceeds to set forth a certain 
newspaper, called the Republican Watch-Tower ^ as containing 
a libel, which he quotes at large. He, afterwards, goes on to 
state, that in another part of the said false, malicious and in- 
famous libel, there was other false, scandalous and malicious 
matter, of and concerning him, which he also mentions and 
specifies. 

A person may be libeled more than once in the same pub- 
lication. In declaring on a libel, so much of the libellous 
matter as the plaintiff chooses to select, may be counted on. 
If the declaration states the whole libel, then there is necessa- 
rily but one count ; but if, after selecting a part, and setting it 
forth as libellous, he then proceeds to select another part, as 
distinctly libellous, it appears, from his own showing, that he 
alleges himself to be twice libeled, and claims damages in pro- 
portion to the enormity of the charges, (a) 

The plaintiff below alleges, that several false, scandalous, ma- 
licious and infamous libels were published against him, by the 
defendant. He then states, specifically, a libel upon him, and 
proceeds to allege, as new matter, that in another part of the 
said false, malicious and infamous libel, among other things, the 
false, scandalous and malicigus matter following, of and con- 
cerning the plaintiff, according to the tenor and effect follow- 
ing, that is to say, &c., thereby clearly assigning two different 
gravamens, two substantive causes of complaint, two distinct 
libellous charges ; and, consequently, two counts, in substance 
and essence, although not in all respects artificially correct, and 
conformable to the technical rules of pleading. It is no an- 
swer to this to say, that the second allegation of libellous mat- 
ter ought to be considered as surplusage, and that, as such, it 
may be rejected, and will not vitiate in •pleading. How a 
charge which, according to the inrmendoes, imputes to *the 
plaintiff below bribery and corruption, can be considered sur- 
plusage, I am at a loss to conceive. If the innuendoes be 
legitimately drawn, the second matter referred to as libellous, 
far exceeds in turpitude, the first imputation ; and much less 
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can any matter be considered surplusage, which, according to IN erroiL 

its exposition, is a substantive, distinct, disconnected cause of 

action. 

If the first matter, alleged as libellous, be expunged from 
the declaration ; and if the innuendo in the second part be 
warranted by the context, the plaintifftelow could undoubtedly 
sustain his action on it alone. This, therefore, can never be 
considered as surplusage. 

Proceeding on the ground, that the declaration sets forth 
two distinct substantive causes of action, or, in other words, 
two counts, it remains to determine whether either of them be 
defective, or bad, in contemplation of law. 

The first count appears to me to be correctly stated, and the 
matter it sets forth is undoubtedly libellous. 

This opinion was incidentally pronounced by the chief jus- 
tice, in the court below, and the whole current of authorities 
goes to sustain it. 

The second count is in the words following : " While cor- 
ruption was thus, diffusing itself through the veins and arteries 
of the political body, the republican party, relying implicitly 
on the fidelity of their representatives, were unapprehensive, 
after the decisions of the legislature, and after these decisions 
had been confirmed by a warmly contested election ; foreign 
invasion was not more distant from their thoughts, than the 
incorporation of the hostile bank. Almost every republican, 
who was originally a stockholder, has sold out ; none but the 
bribers and the bribed contemplated the incorporation ;" 
(meaning that the said plaintiff, and others, had been guilty of 
bribery and corruption, in obtaining the incorporation of the 
said bank.) The only remaining *question is, whether this 
<50unt be good ; and this will depend on the relevancy of the 
innuendo. 

The leading case respecting the doctrine of innuendoes, is 
the case of The King v. Home, reported by Cowper. It is 
said by Lord Mansfield, in giving the opinion of the King's 
Bench, that plain wordS; in a Ubel, speak for themselves. If 
they are doubtful, their meaning must be ascertained by an 
innuendo. Lord Ch. J. De Grey also remarks, that " an tmm- 
endo means nothing more than the words * id est,^ ' scilicet/ or^ 
* meaning,' as aforesaid, as explanatory of a subject matter 
sufliciently expressed before ; as such a one, meaning the de- 
fendant, or such a subject, meaning the subject in question. 
But as an innuendo is only used as a word of explanation, it 
cannot extend the sense of the expressions in the libel beyond 
their own meaning, unless something is put on the record for 
it to explain." 

The words, " None but the bribers and the bribed contem- 
plated the incorporation," point to no one individual specifically. 
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m. ERROR, '* None but the bribers and the bribed," that is, " None but 
Thomas TiUotson and his coadjutors," is a strained apphcation, 
totally unwarranted by the context ; and unless it be supposed, 
that two distinct oflences, that is, dispensing and receiving 
bribes, can be practised by the same individual, at the same 
time, and for the atta,inn^^nt of a corrupt object, it is an un- 
natural and tortured application to the defendant in error 
There is nothing in the context which applies perscnally tc 
him, more than to any other individual. And the cases of 
Bahcock V. Atkins, and Hervey v. Chambej'lain, in Croke^s 
Reports, \n which judgments were arrested for the insufficiency, 
or irrelevancy of the innuendoes, are of a less general nature 
than the present. 

The case of HawJces v. HawTcey^ (8 East-s Hep. 427.) and 
which has not been cited by the counsel, bears strongly on the 
question. The words were, "I have no doubt you, i?. W,, 
will forswear yourself, as your ^master (the plaintiff) has done 
before you," (JR. fV,) (meaning and insinuating thereby, that 
the plaintiff had perjured himself in what he has sworn in his 
aforesaid answer to the bill so filed against him, as aforesaid.) 
The objection was, that there was no colloquium, or introductory 
averment, that the words were spoken in reference to any ju- 
dicial proceeding ; and it was insisted, that this defect could 
not be supplied by the innuendo. Lord Ch. J. Elhnborough 
said, " Nothing can be more clear than the rule laid down, and 
constantly adopted, not only when the words spoken do not, 
in themselves, naturally convey the meaning imputed by the 
innuendo, but, also, where they are ambiguous and equivocal, 
and require explanation by some extrinsic matter, to make 
them actionable ; it must not only be predicated that such- 
matt r existed, but also that the words were spoken of and; 
concerning that matter." And he illustrated this by what 
Lord Ch. J. De Grey said, in Rex v. 'Home, where the words 
are, " He has burnt my barn," the plaintiff cannot say, by way 
of innuendo, "My barn full of corn," for that is not an expla- 
nation of the words, hut an addition to them. Lord Ch. J. 
De-Grey, he adds, does not say merely that the introductory 
averment, that the plaintifl' had a barn full cf corn, would have 
been sufficient, but also that there was a discourse about the^ 
barn ; and, accordingly, judgment was arrested. 

The prefatory or introductory part of the declaration, in 
strictness, refers only to the first count ; but, supposing other- 
wise, it contains no averment, or allegation, which can help 
out the innuendo. It does not allege, but, on the contrary, it 
expressly denies^ that the defendant in error was concerned in 
a scene of corruption. It does not assert that such a scenq 
occurred. It does not state that the plaintiff in error indicated 
a cliarge of the kind against the defendant. 
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It throws no light upon the innuendo; nor has the irmuendo IN ERROR 
any connection with any part of the declaration. *It stands alb4NY~ 
solitary and insulated, without any support; and applies a Fcb/1809/ 
charge to the defendant in error, which it might equally apply 
to every person favorable to the Merchants^ JianJc, 

I am^ therefore, of opinion, that the second count is essen- Jack'^on 
tially defective and erroneous: and, inasmuch as the plaintiff 
below has taken judgment generally, I am for a reversal. 

A majority of the court being of the same opinion, it w^as, 
thereupon, ordered, adjudged and decreed, that the judg- 
ment below be reversed. 

Judgment of reversal. 



Abraham Van Gorden, plaintiff in, errory 

against 
James Jackson, ex dem. James Bogaruus and 

others, defendant in errof. 

According to 

AN action of ejectment was brought in. the Supreme Court, the true con- 
by the defendant in error, to recover the possession of a lot of Ca{«!h7?paieni*i 
land in the tov^n of CatsJcill, in the county of Greene, being '^^ bormdarics 
lot No. 12, in the second division of a tract called Lindscky^s Gained hyWnel 

patent. ^^ur miles dis- 

The defendant in error claimed title in three ways: direction ^Vom 

1. By an uninterrupted possession of 60 years. tho^^rc viaim 

2. By a possessory rights derived from a peaceable possession }he° patrnt. I" 
of twenty years. as to m:ik(» the 

3. By letters patent from the king of Great Britain, and of ^St7 puicni, 
jseisin under that title. correspojH aJ 

*The defendant in error gave in evidence; 1. an Indian 'r^^^j^Y? 
deed, dated 26th June, 1684, witnessed by Marte Garretse wUh the sinucs- 
and Cornelius Van Dyke, by which the then Indian proprie- Jtj«? «<* the 
tors conveyed to Guysbert Outen Bogart, a tract of land which 5iat"a' lirlc foij° 
included the premises in question. {""'? J**"'j.®'^" 

2. An Indian deed to Capt. Francis Salisbury ^nd Marte ^ypartofTjIS 
Garretse, dated 8th July, 1678. «Jitcnor ^sMet 

3. An Indian deed to the same parties, dated 25th No- will touch Tome 

i^ember, 1678. fenVboumiL*' 

4. An Indian deed to Cornelius Van DyJce and Marte oftSe paueni^^ 
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IN ERROR. Garrefse, for land now known by the name of CorlairskiU 

AlLBANY, patent. 

Feb. 1809. 5. A patent to Helmer Jansen, for the tract of land as de- 
scribed in the Indian deed to Guysbert Outen Bogarty bearing 
vr^"*" date, January 15, 1703, which recited, among other things, 
Jackson, t^^t Guysbert Outen Bogarty the father-in-law, and Mary 
Jolcinse, the mother of Helmer Jansen, on the 18th February ^ 
1688, conveyed the same premises to the said Helmer Jansen^ 
the grantors having then been in possession above twenty years. 

6. A. writ of escheat and inquisition, dated 15th and 17th 
September y 1733, whereby it was found that Helmer Jansen 
died seised in fee of the premises in question, leaving no heir; 
by which the crown became seised thereof, and continued so 
seised, until August 22, 1738, when a patent for the lands 
described in the Indian deed to Guysbert Outen Bogart, and 
in the patent to Helmer Jansen, was granted to John Lindsay^ 
reciting all the preceding facts. 

The defendant in error deduced a regular title under the 
patent to Lindsay ^ to one Egbert Bogardus, deceased, the 
father of the lessors ; and he proved that Bogardus left three 
sons, the lessors, and a daughter ; and by his last will and 
testament devised the premises in question to the lessors. 

In August 19, 1741, Vincent Mattheics, Gerrit Van Bergan, 
[ * 442 ] Martin Van Bergan, Cadwallader CoMen and * George Clarke j 
the grantees of John Lindsay, the patentee, entered and made 
partition of parcel of the said tract of land, and held in severalty 
the lots divided, according to their several rights under the 
partition. The partition deeds contained a covenant mutually 
to share the expense of defending their title against other 
claimants of the same land. 

In 1752, David A, Abeel and William Van Bergan took 
possession of Lindsay^ s patent, under the patent, and for the 
benefit of the proprietors claiming under it. On the 12th 
January, 1773, the then proprietors (among whom was Egbert 
Bogardus, the father of the lessors) made a partition of the 
residue of the Lindsay patent, on which partition, the lot No. 
12, among others, became the several property of Egbert 
Bogardm, The said lots, in whole or in part, were then and 
now are severally held by the said proprietors, or those claim- 
ing under them ; and the greater part have since been possess- 
ed by Bogardus, according to that partition. 

The defence set up, on the part of the plaintiff in error, who 
was the defendant below, was, 1. That the premises in 
question were comprehended in an elder patent, called the 
CatsJcill patent ; and 

2. That there had been an adverse possession, under that 
patent, by him, and those under whom he claimed, for more 
than twenty years. 
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To establish his first point, the plaintiff' in error produced in error 
the patent^ called the Catskill patent, granted by Governor Albany, 
Dongan, on the 29th April, 1588, to Elizabeth Van Dyke and F®^- 1809. 
Martin Garritson, This patent recites a purchase made by vaiT^ordeii 
Silvester Salisbury and Martin Garritson, of the native Indian v. 

proprietors, on the 8th July, 1678, of "a certain tract of land J^^ksoh. 
with the appurtenances, lying, situate and being at a certain 
place called Catskill, in the county of Albany, on the west 
side of Hudson River, and on the south and north side of the 
creek or kill, consisting of five great plains, the first *called [ * 443 | 
Wachachkeek ; the second, Wichquannacktekak ; the third, 
Pachquaick ; the fourth, Assiskowachkak, and fifth, called 
Potic; together with the woodland adjoining to the said 
plains, extending four English miles from the said plains ; that 
is to say, four English miles from the said plains, eastward ; 
four English miles northward from the said plains ; four English 
miles westward from the said plains ; and four Ensrlish miles 
southward from the said plains ; (the land of John nronk, out 
of the premises, only excepted.) It recites also, a former grant, 
or patent, from Sir Edmund Andross, of the 26th March, 1680, 
(said to be for the same premises,) and a petition of the 
grantees, for a more full and ample grant of the premises, and 
a more certain limitation of the estate, than vv^as contained in 
the former grant. It then goes on to* give, grant, ratify and 
confirm to the patentees, in the manner therein mentioned, all 
the above recited and mentioned tracts of land and premises, 
butted and bounded, containing and extending as before ex- 
pressed, with their and every of their appurtenances, to be 
holden in socage, subject to the yearly rent of one bushel of 
wheat. 

The deed executed by the Indians, and the patent from Sir 
Edmifnd Andross, referred to in the Catskill patent, conveyed 
only the five plains above described, and the woods around the 
same, containing, by estimation, in circumference, one Dutch 
mile. . 

It appeared, further, in evidence, that on the 13th of June, 
1684, Cornelius Van Dyke, w^ho had married Salisbury's widow, 
and Martin Garritson, obtained a deed from certain Indians, 
whereby they declare the land consisting in five plains, besides 
the woods surrounding the same, lying one Dutch mile east, 
west, north and south, is the true property of Salisbury and 
Garritson ; but that as the Indians pretend that they have some 
right beyond the mile, stretching as weW eastward, towards the 
river side, as northward, towards the great *plain, which was [ * 444 ] 
formerly bought by Captain Cloot and others ; they therefore 
sell to Van Dyke and Garritson, all the lands which might lay 
out of the limits of their former purchase, that is to say, more 
than the mile in circumference y before bought, stretching east- 
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IN ERROR, ward, towards the river side, so far as the right of Guysberi 
ALBANY Outen, Bogart^ and northward; up from a certain kill, called 
Feb. im Stuck y where the right of Ouitn Bogart ends, along the river 

^-^^"''^^^'^-^ up northward, to the Vlanght Hook, by the Indians called 
V. Maehawamick, farther stretching along the right of Captain 

Jackson. Cloot, deceased, and others, to the old Catskill road, under 
the hills, and so farther to the former right of Catskill, hereto- 
fore bought by Captain Salisbwi/, deceased, and Martin 
Garritson. 

The plaintiff in error contended, that the location of the 
Catskill patent ought to be made as follows: that its out 
bounds should run in such manner round the plains, as that, 
with a line of four miles long, you would always be able to 
touch some part or other of the exterior boundary of the said 
■plains, from any one point in the out bounds of the patent; 
this construction, he said, was adopted by the commissioners, 
who divided the Catskill patent 'in 1767, and this location, as 
appeared by the map of the division, will include the premises • 
in question. The plaintiff in error below, also exhibited two 
other modes of locating the said patent, so as to include the 
premises in question, and which were explained by diagrams, 
exhibited on the argument of the cau^e. In support of this 
construction, he produced Christopher Toppen and Leonard 
Bronck, two surveyors, as witnesses, who agreed that the 
location, adopted by the said commissioners, was one that was 
practicable, and in their opinion, made agreeable to the inten- 
tion and import of the grant. 

He also gave in evidence, an ancient return of a survey, 
made in the year 1719, by one John Beatty, the then deputy 

[ * 445 1 surveyor-general, a& made pursuant to an *order for that purpose, 
issued by Peter Schuyler, the president of his then majesty's 
council, for the province of AW- ForZi:, on the petition of Gerrit 
Van Bergaii, the eldest son of Martin Garretse, one of the 
patentees, named in the before-mentioned patent, and of 
Francis Salisbury, also- named therein. This survey was pro- 
tracted by* Christopher Tappcn, who testified, that the said 
commissioners, in running out the boundaries of the said last- 
mentioned patent, discovered on its north and south bounds, a 
line of ancient marked trees, a little outside of the line run by 
the said commissioners, but corresponding to it in form, which 
they supposed to be trees marked by the said Beatty, when he 
made his survey as aforesaid. To show the contemporaneous 
exposition that had been given to the said patent, the plaintiff 
in error produced and read in evidence, an order, dated 22d 
August, nil, made by the then council of the province of 
New York, setting out a patent to Henry Beekman, and giving 
^two courses along the bounds of the Catskill patent; also a 
patent of the same date, for the same lands, to the said HcTury 
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BecJcman, This patent is known by the name of tl e Kiskat- /jV ERROk 
amanatje patent, and is at the distance of four miles from the ALBANY 
plains. Feb. im 

He also called several witnesses, to wit : Christopher Tapperiy vaiTgordm 
Nicholas Van Schaick, Stephen Landtman and Peter Btandow, v 

who testified, that along and up to the west, north-west and JACK5<Hf. 
north bounds of the Catskill patent, were ancient possessions 
made from forty to eighty years ago, which were originally 
taken under the Catskill patent, and still continue to be holden 
under it. 

He also gave in evidence, two leases, dated 22d April, 1749 ; 
one executed by Martin and Gerrit Van Bergdn, sons of Mar-, 
tin Garrctsty one of the patentees ; the other, by Francis Sal- 
isbunj, son of the other patentee, both to- John Spoor, for lands 
between three and four miles from the plains, and a lease to 
James Taylor, *dated 19th February, 1735-6, for all the lands [ * 446 ] 
contained in Lindsay^ s patent ; which lease was executed by 
Martin and Gerrit Van Bcrgan and Francis Salisbury, 

He also produced written and parol evidence, of very ancient 
possessions under the Catskill patent, in that part of it where 
the premises in question lie. Nicholas Van Schaick, a wit- 
ness, also testified, that no part of Elizabeth Banker^ s patent 
had ever been possessed by her, or any other person claiming 
under her, but had always been possessed under the Catskill 
patent ; and that part of Lydias*s patent, which interfered with 
the Catskill patent, was held under' it ; that one Price, who 
had originally held his farm under the patent of Lydias, when 
he found that part of it was included within the bounds of the 
Catskill patent, as claimed by the defendant, in the court be- 
low, purchased from the proprietors, that part of his farm which 
was included within its bounds, as above. 

The judge, at the trial, rejected the construction of the Cats- 
kill patent, set up by the plaintiff in error, and adopted that 
before sanctioned by the Supreme Court ; that is, by running , 
lines of four miles in length, due north, south, east and west, 
from the extreme northern, southern, eastern and vyestern parts 
of the plains, and closing those lines by straight lines from the 
extremities, (a) 

Besides the patents above stated ^ produced by the' defendant 
in error, at the trial, several other patents were also given in 
evidence, as interfering with the Catskill patent, to wit: Wil- 
Ham Loveridge^s patent, dated 8th February, 1687 ; Corlair^s 
fei7/ patent, dated 23d May, 1687; Jacob Lockcrman^s patent, 
dated in 1695 ; the Kisk at amanatje patent, granted to Betk- 
man ^nd Livingston ; Elizabeth Banker's patent, dated 20th 

(a) See the caae of Jackson^ ex. dem, George Clark, ▼. Reeves, 3 Caines^s 
Rep, 293. 299. 
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IN ERROR, August, 1691 ; Van VechterCs patept, Lydias^s patent, and 
ALBANY ^^^ *Vlacte patent: all of which, except Banker^ $, Van Vech- 
Feb. 1809.' ten's and Lydias^s patents, were marked out on a map, produced 
^-^""J^^"*"^^ at the trial. 

Y. In regard to the second point, as to the adverse possession, 

Jackson, there was various and contradictory evidence, which it is un- 
necessary to state. 

The judge, before whom the cause was tried, charged the 
jury, that by a just construction of the Catslcill patent, the 
premises in question were not included in it ; that evidence of 
possession, to defeat the title of the defendant in error, should 
be such as to establish a peaceable and unequivocal adverse 
possession, for twenty years antecedent to the commencement 
of the suit ; but he submitted it to the jury, at the same time, 
intimating to them his opinion, that the evidence did not make 
out such an adverse possession. To this opinion, the plaintiff 
in error excepted, for the following reasons : 

1. That the judge ought to have charged the jury, that by a 
just construction of the Catslcill patent, the premises in ques- 
tion were included in it. 

2. That he ought to have charged the jury, that the evidence 
of adverse possession was sufficient to bar the plaintiff's right 
to recover. 

3. That it was clearly proved, that the defendant below held 
the premises adversely, at the time of the death of Egbert Bo- 
gardus, so that nothing passed by his will, and the lessors de- 
rived no title under it. 

4. If the lessors claimed by descent, then the plaintiff below 
was entitled to recover three fourths only of the premises, as 
Egbert Bogardus left four children, and three of them only 
were made lessors of the plaintiff. 

On the bill of exceptions tendered to the judge, a writ of 
error was brought to this court. 

It was contended, on the part of the defendant in error, 1. 
That even if the Catslcill patent was not founded in fraud and 
' * 448 ] misrepresentation, yet that it ought to receive *a strict inter- 
pretation ; 'and that it will be fully satisfied by the construction 
adopted at the trial ; and that it ought, probably, to be more 
narrowed in its extension. 

2. That all the ancient documents, contemporary with the 
Catslcill patent, demonstrate that the extent, attempted to be 
given to that patent by the plaintiff in error, was not criginally 
contemplated ; and that no idea was entertained of its inter- 
fering with Outen Bogarfs land, afterwards granted by patent, 
first to Jansen, and subsequently to Lindsay, 

3. That the doctrine laid down by the judge, as to the ad- 
verse possession, was correct and consonant to the rule of law 
on the subject. 
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4. That the question, whether such an adverse possession IN error, 
had been proved, was properly submitted to the jury ; and that Albany, 
the expression of his opinion on a matter of fact, was not bind- Feb. 1809. 
ing on the jury, nor the proper subject of a bill of exceptions. VaiTgordIe* 

The cause was argued, at great length, by Van Vechten and ^ r, 
T. A, Emmet, for the plaintiff in error ; {Foot was also on the 
same side ; ) and by Harison and Henry, for the defendant in 
error ; but as it would be impossible to understand what was 
said, without a reference to the maps and diagrams, exhibited 
to the court, their arguments are omitted. 

The counsel for the plaintiff in error cited Jackson v. Dennis, 
(2 Caines, 177.) as to the boundaries of HosicJc patent. 

The counsel for the defendant in error cited 4 Bac. Abr, 
210, 211. Prerog, 4. as to the construction of grants from the 
crown ; the case of Penn v. Baltimore, (1 Vesey, 444. 453.) 
Lord Hardwicke^s opinion, as to the location of twelve miles 
in a circle round Newcastle; Jackson v. Reeves, (3 Caines ^ 
293. and 1 Johns, Rep. 156.) 

*The Chancellor. This cause comes before the court on [ * 449 J 
a bill of exceptions, taken at a circuit court in Greene county, 
which bill, after stating the evidence produced, and the opinion 
of th.e judge before whom it was tried, contains exceptions to 
the opinion ; because, 1 . The court ought to have charged the 
jury, that by a just construction of the Cdtskill patent, the 
premises were included in it. 

2. Thai the judge ought to have charged the jury, that the 
evidence of adverse possession, given on the part of the de- 
fendant below, was sufficient to bar the plaintiffs right to 
recover. 

3. That as it was unequivocally proved, that the defendant 
in the court below, held the premises in question adversely, at 
the time of the death of Egbert Bogardus, the court ought to 
have charged the jury, that nothing passed by the will of Eg- 
bert Bogardus, and that the lessors of the plaintiff could derive 
no title to the premises in question through it. 

4. If the lessors of the plaintiff claimed by descent, then the 
plaintiff in the court below was only entitled to recover three 
fourths of the premises in question ; Egbert Bogardus having 
left four children, only three of whom are lessors to the plain- 
tiff in the court below. 

The counsel for the parties have agreed, that the several 
patents, maps, Indian deeds and leases, certified or office copies 
of the writ of escheat, inquisition and return, and all other 
papers and documents that were read in evidence on both 
sides, in the case of James Jackson, ex dem, George Clark, 
against John Reeves, shall be considered and made part of the 
bill of exceptions in this case. 
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iN ERROR. The first exceptipn imposes it upon this court, to seek ibi 
ALBANY ^^^ *^PP'y ^^^ proper construction of the Cat&kill patent ; fo| 
Feb. 1809/ that patent being the oldest in date, as respects this control 
versy, is to be first satisfied, and is expressly made an object 
of inquiry by the exception. 
Jackson. *The two patents, of which the construction of the one and 
r * 450 ] |)je existence of the other, as operative grants, are to be de- 
termined on, differ in one respect ; for the location of LindsayU 
patent is admitted to be correct, and to cover the lands granted 
to Helmer Jansen, as possessed by Outen Bogarty which re- 
lieves the inquiry from some embarrassment; for, whatever 
may be the bounds of the Catskill patent, those of the Lindsay 
patent are not drawn into controversy, and are admitted to 
cover the premises in question. 

The judge, to whose opinion the exceptiops have been taken, 
has not, as appears from the bill, laid down any construction 
of the Catskill patent ; he charged merely, " thSat by the just 
construction of the Catskill patent, the premises in question 
were not included in it." 

The question of construction is, therefore, on this bill, so far 
at large before the court, that if, upon any just construction, the 
premises in question can be included in the Catskill patent, 
the plaintiff has sustained his first exception. 

The construction of the bounds of the Catskill patent is tQ 
be collected fi"om itself, if it affords sufficient certainty to admit 
of it ; if not, from the contemporaneous acts of the parties 
immediately interested, from the acts of the government, as far 
as it affected its own rights ; and the acts or even the acquies- 
cence of the patentees, and those deriving such interests as 
constituted them privies, as connected with those acts of gov- 
ernment, are to be admitted to explain ambiguities. 

Many of the transactions to be examined, relate to a remote 
day ; since which, the country, its inhabitants, modes of think- 
ing, and doing business, on the subject of grants and lands, 
have so completely changed, as to render it a difficult task, in 
many instances, to ascertain, satisfactorily, the weight which 
ought to be ascribed to any particular act, perhaps, discolored 
by the medium through which it has reached us, partially un- 
[ * 451 ] derstood, *or totally misapprehended. On these, however, it 
may become necessary to pass our judgment ; the first exercise 
of which is rendered more difficult, by the admission of a large 
mass of evidence, seldom presented in the same extent and 
complexity, firom a court of law to this court. 

Though no question has arisen on the subject of the bounds 
of Lindsay^ s patent, as some of the written evidence connected 
with it is of a date anterior to the granting of the Catskill pat- 
ent, aoid as it n;^ay influence the. (construction of the Catskill 
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fatent, 1 shall in the first place examine that evidence, before ^^ error 
proceed to that of the Catskill, Albany 

The Indian deed of Curpewaeny (26th June, 1684,) an Esopu^ Feb. 1809.' 
Indian^ who, in behalf of himself and other savages of Esopus, y2j|'^^^[^ 
who might form any claim, conveys to Guysbert Outen Bo- v. 

gart, certain parcels of land on which he then lived, running J^c^wn. 
from Boomtjes hook, up the river to the north, to a certain brook 
named Stuck, Sic. 

This grant was made before Marte Garretse and Cornelius 
Van Dyck, then justices, and attested by Robert Livingston, 
whose official description does not, however, appear in the 
deed ; but who appears, from other papers in evidence, to have 
been secretary of the commissaries, and, afterwards, clerk of 
Albmiy county ; but at what time he ceased to be secretary and 
became clerk, is not in evidence. 

On this grant is a memorandum, dated the 2d February, 
1698-9, subscribed with the letters R. L, in the following words : 
" This piece of woodland, belonging to Guysbert Cornelius Bo" 
gari, and on which he lived many years before, and contains about 
one and a half morgan of land ; this parcel of land is given to the 
said Bogart, by Dirck Hendricks De Gayer, and by Jacob Tenr 
nisse, alias CoOtis the runner, as appears by private writings ; this 
has been exhibited by Helmer Jansen, who purchased the right 
of Guysbert Bogart and Maria JocTcinse, his wife." 

*The patent to Helmer Jansen (15th January, 1703-4.) re- [ * 452 ] 
cites his petition, in which he states that Guysbert Bogart, his 
father, and Muria Jockinse, his mother, had, by deed, bearing 
date the 26th day of June, 1684, made and signed before tte 
magistrates of the city of Albany, purchased of the native 
Indians, a certain parcel of land, (describing it,) whereof they 
had then had the quiet and peaceable possession for above 
twenty years, without obtaining any grant for it; also another 
small piece of Tand, about three acres, &c. "The location of 
the small piece of land has not been attempted ; but, from 
the quantity, it would seem to be Uie same land mentioned in 
the memorandum endorsed on the fndian deed. 

This patent, as the act of government, connected the Indian 
title acquired by Outen B^art, with the grant to Jansen, rec- 
ognized its efficacy as an Indian deed, and affirmed the pos- 
session under it, from the representation of the gr«tntee, which 
it admits to be true, as to its own interests. 

The death of Helmer Jansen and the escheat in consequence 
thereof, have no bearing on this point, and ^e^e not here ne- 
cessary to be adverted to, as it is my intent, in the first place, to 
confine myself merely to the ancient transactions contempora- 
neous with, or prior to, the gisanting the Ca^kiU patent and 
confirmation. 

The letters patent (Qlith MmmA, 16S0.) U> Mza^i^eth Satis- 
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IN ERROR, bury and Martin Garriison, recite, that whereas Captain Sii 
ALBANY 'oester Salisbury, latq commander of Albany, made application 
Feb. 1809.' for a grant for a certain parcel or tract of land,ybr his children, 
~ ~ lying at the CatsTcill, on the west side of the North or Hudson 
vr""*" River, the which he, together with Martin Garritson, one of 
Jackson, ^jje commissaries of Albany, with the leave and approbation of 
the said governor, purchased of the native Indian proprietors, 
and made payment for the same ; whereupon the said Indians 
transferred their interest to the said Silvester Salisbury and 
Martin Garritson, upon the 8th day of July, 1678, before the 

[ * 453 ] commissaries *of Albany, thq said parcel or tract of land, lying 
at Cat skill as aforesaid, above the land of Eldert De Gayer, 
consisting of five great flats or plains, on both sides the creek 
or kill, (naming the said flats,) together with the woodland, 
for out drift of cattle, containing by estimation, in circumfer- 
ence, four English miles, or one Dutch mile, including " all the 
kills, creeks,* brush, or woodland and dependencies, the land of 
John Bronk, excepted ; and which was given away before by 
the /n(/tan called Schermerhom; there, being by computation 
in the said parcel or tract of land, 100 morgan or 200 acres of 
improvable land ;" and grants to Elizabeth Salisbury, widow 
of Captain Silvester Salisbury, in trust, to and for the use of 
his children, and to Martin Garritson, in partnership, their 
heirs and assigns for ever, the said premises. 

As explanatory of the bounds of this patent, the Indian 
deed, therein referred to, has been produced ; by which the 
grantors therein named, Catskill and Makekendes Indians 
convey to Captain Salisbury, commander, and Martin Garrit- 
son, commissary, a certain parcel of land, lying at Catskill, 
above the lands of Eldert De Gayer, consisting in five great * 
plains, on both sides of the creek, (naming them, as in the 
patent,) with the woodland, for out drift of cattle ; otherwise 
meaning, to wit, four English miles round about the aforesaid 
lands, except the land of John Bronk, reserved out of it. 

This Indian deed, from the words, four English miles round 
about the said lands, left the precise extent ^nd shape of the 
woodland exceedingly questionable ; and, being in a language 
with which the English ofiicers of government were, probably, 
hot conversant, is subject to much doubt and difliculty. But 
the patent is their practical exposition of its import ; and 
though they might be mistaken as to the extent of a Dutch 
mile, and as to the precise import and meaning of the Dutch 

[ * 454 ] words ^used in describing the premises intended to be grant- 
ed, they could not be at a loss to express their construction 
in the language of the government. The grant was for the 
five flats, distinguished as improvable land, together with the 
woodland, for out drift of cattle, containing, by estimation, in 
• circumference, four English, or one Dutch mile. 

324 



OF THE STATE OF NEW-YORK. 454 

The word land, in the Dutch language, it is well known, ^^ error 
conveyed the same sense, with its present technical accepta- albany 
lion, where it is used simply. It meant arable land ; and no F«b. 1809.' 
other was considered as arable, but the rich low lands, or flats. vaiTgordiui 

There are no words, either in the Indian deed, as translated, v. 

or in the patent, which impose an extension of the woodland Jackson. 
beyond the circumference of four miles, measured in the exte- 
rior lines ; for the words round about, in the translation from 
the Dutch, are more equivocal, and are, perhaps, capable of 
being applied to a surface extending four miles from every part 
of the flats, or to the more limited construction given by the 
government, in their patent ; that, as clearly expressing the 
Sense of the government, at the moment they made the grant, 
must unavoidably control. 

The grant is limited to four miles in circumference. It has 
been urged, that a liberal construction would exclude the flats ; 
and that a circle is the only location, which can satisfy the 
terms in which it was made. But the wordt circumference, in 
its obvious and only sense, must be measured on the exterior 
line surrounding the flats. Nor does it convey any determi- 
nate idea as to shape, for in its common application, as to an 
island, Which has some analogy to the present case, the most 
discerning mind could not, from the information that k was 
four miles in circumference, determine whether it was round, 
triangular, or square ; for the term would be equally and prop- 
erly used in all those cases, *for describing the extent of the [ * 455 J 
line along the water board. 

It is not possible to draw a circumference without compris- 
ing the flats in it. How this line was to run, whether circular, 
elliptical, or strictly correspondent to the sinuosities of the 
flats, it is not necessary to inquire. For in whatever shape 
located, it could not possibly extend to the premises in ques- 
tion, on any construction that can be assumed, especially, if 
the flats, from one extremity to the other, must approach, 
and perhaps exceed, two miles, for so the map in evidence 
indicates. 

The acts of government, intermediate the obtaining the pat- 
ent and confirmation, apparently acquiesced in by the pur- 
chasers named in the first deed, or their representatives, have 
some bearing on this part of the subject, especially, when it is 
taken into view, that the persons against whose interests they 
are supposed to have operated, appear, from the evidence before 
the court, to have been of consideration, intelligent, vigilant, 
and capable of comprehending and asserting their rights. 

During that period, several patents were granted, covering . 
all the land east of the Indian foot-path, and north of the 
CatskiU, or creek, and all the land on the south side of that 
creek, along the river, extending somewhat &rther fi-om it than 
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IN ERROR, the foot-path, as described on the map, comprised in the eighth 
ALBANY* division, Outen Bogarfs land only excepted. 
Fob. 1809.' There is no evidence that the passing these grants was re- 

^-■^■^^■"^^ sisted on the part of the proprietors of Catskill patent. I 
V. think it was admitted in argument, that no part of the lands 

Jacksov. comprised in these patents, wa« held under that patent, and 
there is no evidence before this court that they were. 

The patent to Van FccA^en was granted in 1686, and Corlair^s, 
Loveridge^s, Lockerman^Sy aud Bronk and Garritson^s in 1687. 

[ * 456 ] *In the latter patent, Martin Garritson appears to have 

been a patentee, and as the grant was obtained after the death 
of Salisbury, an attempt has been made to separate the acts 
of Garritson from those of the persons who derived under 
Salisbury, as originating in fraud, and as an evidence of his 
sacrificing the interest of the wife and children of Salisbury ^ 
to promote his own, in the obtaining that patent. But though 
this is rather a late day, after a lapse of more than a century, 
to examine a subject of that kind, the patent itself bears 
strong evidence to repel the attempt, as it discloses the grounds 
upon which it issued, and clearly shows, that it was bottomed 
on antecedent rights, acquired by purchases from the JndianSy 
and patents, under rights which had regularly been vested in. 
the grantees. 

The patent of John Bronk and Martin Garritson bears date 
the 23d day of May, 1687, and contains several recitals of the 
Indian purchase of 1662, of a patent of the 11th day of June, 
1667, of a patent to John Cloot, Jurian Terinisse and John 
Htndrick De Bruyn, dated the 25th May, 1667, and of a pur- 
chase of a piece of land, beginning from the property of Guys- 
lert Outen Bogart, the titles to which are said to be vested in 
the patentees, all of which are regranted and confirmed by the 
patent, which covered the whole of the lands north of Outen 
Bogarfs, and on the east side of the foot-path ; and, I think, af- 
fords some evidence that the Indian deed to Garritson and Van 
Dyck was intended to be applied, as well to the extinction of 
the Indian claims on the lands afterwards granted to Bronk and 
Garritson, as to the purposes of the proprietors of the Catskill 
patent. 

The precise locations of the several parcels comprehended 
in that patent it is not material, in the present controversy, to 
ascertain. They were all included in the confirmation, and are 
collectively laid down on the map, as bounded by the Catskill 
Indian foot-path, which was, in argument, admitted to be the 

[ ♦ 457 ] same with the *old Catskill road under the hill, described in 
the Indian deed to Garritson and Van Dyck. 

The patent to Garritson and Elizabeth Van Dyck was dated 
subsequent to all these grants ; and at the time it was obtain- 
ed, some of the lands eastward of the flats, (clearly covered bj 
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the former grant to Elizabeth Salisbury and Vian Bergan,) if in error 
the construction of the patent contended for could not prevail, albany 
were posisessed by hronk ; by Tennisse, who, it appears, had a Feb. I809.' 
mill on the land held by him ; by Degayer; by Ouien JSogartj ^^J]^*"©^^^ 
and some others. v. 

Where the land of John BronJc was, does iiot appear. The Jacksok. 
second Indian deed was, however, prior in date to all the pat- 
ents I have enumerated, not among those described as intend- 
ed to be confirmed, but so near the time of obtaining them as 
to leave no doubt, from the situation of the parties, their con- 
nection with the government, and the acts they were required 
to perform, as public officers, at the place in which the records 
of public transactions were then kept, that they were fully ap- 
prized of the steps taken to appropriate the land, which after- 
wards became an object of claim, by the person succeeding to 
their rights. 

Two Indians, describing themselves as heretofore owners of /wkIs.igm 
the lands of Catskill, formerly bought by Capt. Salisbury and 
Martin Oarritson, professing to act for all Indians who had 
any pretensions on Catskill, appeared before Derick Wessels 
and Jan Janse Bleack^ri justices of the peace for Albany 
county, and declared that the said land, consisting in five 
* plains, besides the woods surrounding the same, lying one 
Dutch mile east, west, south and north, is the true property 
of Capt. Salisbury, deceased, and Martin Oarritson : they then 
declare, that as the said L^dian owners pretend that they have 
some right beyond the mile, stretching as well eastward, to- 
toards the river side, as northward, towards the great plain, 
which, was formerly bought by *Capt. John Cloot, deceased, f * 458 
John Bruyn and Jurian Ttnnisse, that they, therefore, have 
now sold, as they do by these presents sell, (fee, to Cornelim 
Van Dyck and Martin Oarritson, their right of land, as well 
arable as wood land, kills and creeks, with their appifrte- 
naiices and dependencies, nothing in the World excepted, which 
might lay out of the limits of their former purchase ; that is to 
, say, more than the mile in circumferente, before bought ; 
stretching eastward, towards the river side, so far as the right 
of Ouysbert Outen Bogart, and northward up from a certfedn kill, 
called Stuck, where the right of the said Outen Bogart ends, 
along the river, northward, to the Vlught Hook, by the Indians 
called Machawamick, farther .stretchitig along the rights of 
Capt. Cloot, deceased, Jan Bruyn and Jurian Tefinisse, to the 
old Catskill road under the hills, and so farther, to the former 
right of Catskill, heretofore bought by Capt. Salisbury, deceas- 
ed, and Martin Gdrfitson. 

This Indian deed, to Which Cbrndius Van Oyck and Martin 
Oarritson were parties, it appears, was introduced as evidence 
on the part of the defendants, as explanatory of the bounds of 
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iN ERROR, the patent under which the plaintiff claims. It would seem to 
ALBANvr '^^^® ^^^'^ intended, to obtain a recognition of the transfer of 
Feb. 1809. the Indian rights to tht land described in the former deed, to 

y^^'^^^^g give it extension beyond its bounds, and to be exhibited as an 
V, evidence to government of the acquiescence of the Indians in 

Jackson, g^^^j^ extension, and affords an exposition of the bounds of the 
land comprehended in the patent of 1680. 

Ju/y 28, 1688. The patent to Elizabeth Van Dyck and Martin Garritson^ 

which I shall, for the sake of distinguishing it from the other, 

on/y, call a confirmation, recites the purchase of the Indians, 

of the 8th of July, 1678, described in the words contained in 

. it ; but adds, that is to say, four English miles from the said 

[ * 459 ] plains, eastward, *four English miles northward from the said 
plains, four English miles westward from the said plains, and 
four English miles southward from the said plains, and refers 
to the deed, as showing it. It recites the death of Silvester 
Salisbury ; that his wife survived him ; that she had since in- 
termarried with Cornelius Van Dyck, who was then deceased ; 
deduces her rights from him, and that she, together with Mar- 
tin Garritson, had prayed a more full and ample grant, and 
confirmation of the premises, as also a more certain limitation 
of. the estate, expressed in the former grant. It gives, grants, 
ratifies and confirms unto the said Elizabeth Van Dyck and 
Martin Garritson, that is to say, to the said Elizabeth, for and 
during her natural life, with remainder in fee, to Francis Salis- 
bury, Silvester Salisbury and Mary Salisbury, children of Sil- 
vester Salisbury. 

The description in the last Indian deed is in part adopted in 
the recitals of the confirmation, an evidence that it had been 
exhibited to government, as explanatory of the original deed, 
on which the former patent issued, for the purpose of enlarging 
and defining its boundaries. 

As to the act of the parties under whose title the plaintiff 
Claims, he cannot be permitted to question the interests of the 
persons who, by his own showing, having been concerned, 
either as parties or privies in the transactions brought into 
view, to corroborate his title. The title of Salisbury, the pat- 
entee, afler the interposition of the estate for life of his widow, 
which must have long since expired, was permitted to de- 
scend to the persons for whose use a moiety of the lands 
comprised in the first patent, was professedly made, that is, 
his children ; and the acts of Elizabeth, his widow, and her 
second husband, Van Dyck, are so intimately blended with the 
whole course of the transaction, as to render them inseparable 
from those of Garritson : but if they were not Garritson^ s acts, 

[ * 460 ] yet as a party in interest with them, they *would be admitted 
a legitimate source of construction, as applied to the interests 
of both. 
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Whether the confirmation is to be construed as an attempt in error, 
at a remodification of the quantity of the estate, or as a confirma- albany 
tion for the land grcuited by the first patent, or was intended as Feb. 1809.' 
an enlargement of the boundaries, are subjects which it might ^^^^^^^^^m 
be necessary to consider, if the course of examination present- v. 

ed them. But it is not requisite here to distinguish between Jacksow. 
them. I shall primarily assume the confirmation, the only 
point of view in which it can be considered as material, in 
considering the boundaries, as granting and confirming the 
land covered by the first patent, and legally competent to 
vest the lands beyond it, included in the confirmatioa in the 
grantees. 

This second Indian deed, in my opinion, is a very important 
document, to aid in giving a construction to the bounds of the 
confirmation. 

If the first Catskill patent was circumscribed in the mode, I 
think it ought to be located ; and if the location, by a line of 
four miles in circumference, is the only one in which it can be 
satisfied, it follows clearly, that no part of the premises could 
be included in it, for the nearest point to the fiats, as appears 
from the map, would be more than two miles from them. 

The confirmation, if it passed the rights of the crown, would 
dnly pass such as were in it at the time of the grant. It could 
not divest the title acquired under former royal or ducal grants. 
For though Indian deeds were obtained for the purpose of 
proving that the rights of the natives were extinguished, in 
every stage of the colonial government they were subject to 
some species of regulation, to prevent imposition, and were 
never admitted, as of themselves, to be a source of legal title. 
They were presented to government as an inducement to ex- 
tend its bounty by grant ; but the firm and unbending princi- 
ple has uniformly been, that all titles must *be derived, either [ * 461 J 
mediately or immediately, actually or presumptively, from the 
crown. 

The Indian deed of 1684 describes the land intended to be 
granted as stretching eastward, towards the river side, so far as 
the right of Guysbert Outen Bogart, and northward up from 
a certain kill called Stuck, where the right of the said Oaten 
Bogart ends along the river, northward to the Vlught Hook ; 
farther stretching along the right of Capt. Cloot, deceased, Jan 
Bruyn and Jurian Tennisse, to the old Catskill road, and so 
further to the former rights of Catskill heretofore bought by 
Capt. Salisbury, deceased, and Martin Garritson, 

The premises in question are admitted to be part of the land 
of Outen Bogart, and the map of Lindsay* s patent, in evi- 
dence, by consent of parties, as part of the bill of exceptions, 
lays down Stuck, or Riz, at the Hudson river, at the north- 
easternmost corner of that patent, from which it is to extend 
northwardly to the Vlught Hook. 
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X2V ERROR Where the Plught Hook was, does not appear in evidence. 
ALBANY ^^^^ it was to be found on the bank of the river, and to the 
Feb. 1809.' northward of Stiici, is apparent, and from other parts of the de- 

^r'^^y^'^^ scription, it would seem to be somewhere in the bounds of the 
V. second tract, north of Outen Bog&rfs, covered by the patent 

Jackson, of the 23d day of jjfoy, 1687, to BronJc and Gdrritson ; for that 
tract is described as th6 right of Claot^ Bruyn and Teuniwc, as 
acquired antecedent to the year 1684 ; thence, in the words of 
thie description, stretching along the right of Gapt. Choi, de- 
ceased, Jan Bruyn, and Jarian Tcnnisse, to the old Caiskillroad; 
and so farther to the right of Cat^kill, heretofore bought by 
Capt. Salisbury and Martin Garritson, This last stretch carries 
it to Salisbury and Oarritson's patent, in whatever manner lo- 
cated ; and whether the land between Outen Bogart and the 
second tract, or the tract marked Cloot and company, on the 
map, was intended ; for, in either Case, the direction westward 
would touch it. 

[ * 462 ] *The word stretchings in its common use in grants, during 

the early periods of the English colonial government here, was 
apphed either to the extent of a single line, or of a rolling lo- 
cation, in which the breadth being described by lines on sur- 
faces, was carried with such breadth, to the object described, 
as its terminus; this appears to have been intended as a 
rolling grant, in that part of the description now under con- 
sideration. 

If this exposition is correct, it tends to show the extent of 
the grant to the eastward ; in that direction, Martin Gatritson 
had acquired, by transfer or purchase, pretensions to several 
parcels, perhaps undefined in extent. The Indians claimed 
part of these lands, and part of the lands claimed by the pat- 
entees, or their representatives, under the first Catskill pur- 
chase ; the total extinguishment of their rights as to both must, 
at least, have been interesting to Martin Gdrritson, The ex- 
planatory deed is obtained, which covers the whole of Martin 
Garritson^s pretensions, and extends the Catskill rights, as de- 
pending upon Indian purchases, four miles round the flats, 
where it does not interfere with the lands already patented ; 
but by some miscalculation, as to distance, or some construc- 
tion of the patent, then, it seems not doubted, the land of Outen 
Bogart was excluded ; for all this is said to be beyond the mile 
round about the plains ; and in the description m the Indian 
deed, after arriving at the Catskill road, it is said still to run 
farther before it touches the Catskill right. 

But it may be said, the Indians also pretended a right be- 
yond the Dutch tniiey stretching as well eastward to^BidB 
the river, sts northward towards the great plains, whi(A was 
formerly bought by Captain John Cloot, Jan Bruyn aiid Jiirian 
Tennisse, 
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If these great plains mean the patent already mentioned as /A^ error 
the second tract in the patent of Bronk and Garritson, it will albany, 
be seen, by inspection of the map, that they lie to the south* feb. 1809. 
ward of east ; but if the great plains are in *the tract marked va^^q^^J^ 
on the map, as Cloot and company^ of which there is no evi- v. 

dence, either from similarity of names, or the nature of the land JAcitsoic. 
it comprises, it requires an extension east of north-east from the 
flats, to reach them, which affords some criterion for estimat- 
ing the accuracy with which the points of compass were at- 
tended to in these descriptions. 

From the Indian deed, taken in connection with the confir- 
mation, the former, showing the sense of the purchaser, the 
latter, combining their sense with that of government, it ap- 
pears to me, a decisive fact is to be collected ; that in what- 
ever mode the lands granted by the confirmation were to be lo- 
cated, the right of Outen Bogart was not included in them. The 
right of Outen Bogart forms one of the boundaries of the In- 
dian deed ; and it is so far incorporated in the description, as 
to give a line some extent northwardly, along which it ran to 
Stuck; this right, I have already shown, had been so far rec- 
ognized by government in its patent to Bronk and Garritson^ 
as to describe it as his property. 

The same words of extension are included in both the In- 
dian deed and confirmation ; and by whatever cause produced, 
they ought, it appears to me, to receive the same construction. 

To illustrate my construction; suppose a rolling patent, 
described as extending from the west bank of the Hudson, with 
the breadth of State street, two miles, to the State-house, with 
an apt description, so as to leave no doubt that the building in 
which this court now sits, was the house intended, and which 
we will suppose half a mile from the river; is there any prin- 
ciple to be discovered, either in law or sound construction, 
which would warrant the including the house and all the land 
in the same breadth, and a half mile beyond it ? 

The second Indian deed for the Catskill lands, bears date 
the 13th A^y of June, 1684; that to Outen Bogart, ^on the [*464] 
26th of the same month ; though called ,a deed, it is a testimo- 
nial in the nature of a notarial act, and such was the mode in 
which Indian purchases were uniiormly made before the com- 
missaries, and after their abolition, by the justices who succeed- 
ed to their powers. 

This second Indian deed for the Cotskill lands was made 
before Martin Garritson and Cornelius Van Dycky as justices ; 
who, from the nature of the transaction, appear to have been 
bfficially required to give it their sanction as having been fairly 
obtained, and from whom, it is to be inferred, it was exacted as a 
duty to know the instrument thus formed under their superin- 
tendence. 

331 



Van 6ord£N 
y. 



464 CASES IN THE COURT OF ERRORS 

IN ERROR, It therefore difiers materially, in all its circumstances, from 
ALBANY ^^^ modern attestation of a deed ; for now the import and ob 
Feb. 1809.' ject may, and frequently are, wholly unknown to the witnesses, 
who attest its execution ; but here the very men who had, 
only thirteen days before, made the purchase which formed 
Jacxsov. ii^Q basis of the confirmation, if they did not frame the instru- 
ment, at least superintended its consummation, by giving their 
official testimony, that it was fairly conducted ; the object of 
which purchase, it is now contended, was comprehended in the 
bounds of the second Indian deed, and of the confirmation. 

This is strong ground in corroboration of the construction, 
that the premises in question were not intended to be included 
in the confirmation. 

To this may be added, the permitting OuUn Bogart to re- 
main in possession of the lands he had thus purchased ; to 
transmit them to Helmer Jansen ; to suffer him to obtain a pat- 
ent for them ; to enjoy them peaceably under that patent ; to 
suffer not only the derelict possession, from the time of his death 
till office found, to remain unclaimed ; but to acquiesce in the 
patent o{ Lindsay till 1755. 
[ • 465 ] *What the legal effect of their long possession is, does not 

fall under this object of consideration; it is thus cursorily 
adverted to, in connection with the general conduct of the 
parties. 

The sense of government has been supposed to have a 
powerful bearing on the controversy. I have admitted its 
sense, in some respects, to aid the construction which I suppose 
a correct one. 

The government, intermediate the first patent and confirm- 
ation, it has been shown, made several grants within the range 
of the location of the Catskill patent, as contended for on the 
part of the plaintiff ; those appear to have been acquiesced in 
on the part of the proprietors of the Catskill patent ; at least 
there is no evidence in this cause, that they took any possessions 
under it, interfering with those patents. 

As far as the acts of government are combined with the acta 
of the parties, or the acts of the parties do not run counter to 
them, they certainly are entitled to more or less weight, as ap- 
plied to transactions of so remote a period ; but the acts of 
government have frequently an effect ascribed to them, which 
cannot, on any correct principle, influence our opinion, as a 
court. 

Whenever the crown, by its agents, the executive of this 
colony, divided a district of country among a number of gran- 
tees, assigning to each a portion, but retaining no part to itself, 
it could have neither right nor pretension to interfere in the 
construction of their respective grants. With its power of dis- 
position, it lost the power of arranging and assigning to each a 
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determinate share ; this could only be settled, if controverted, IN error 
by judicial interference ; but when part of the district was re- albany. 
tained by the crown, as in the case of the land adjoining the Feb. I809.* 
Catskill patent, when the lands in all directions, except on the ^^^Jp"^^^^ 
east side, were ungranted, the acts of the government may have v. 

a controlling effect, as to its own rights, especially after a long Jackson. 
lapse of time ; and if a location *was questionable before, I [ * 466 J 
have not the least doubt but that the crown might, by its legal 
organs, employed to manage and dispose of its interests, as ef- 
fectually bind itself by a fair, deliberate act, as an individual 
might, in similar circumstances, settle a controverted limit. 

The survey of Beaty, the deputy surveyor-general, was of a 
mixed nature ; the claimants under the CatsJciU patent and con- 
firmation were the applicants ; and the interference of govern- 
ment was more deliberate and formal than, perhaps, comported 
with the mode of conducting business of that nature at the time. 
The deputy surveyor-general gave a location to the patent, in 
pursuance of a warrant from the executive, and formally re- 
turned it to be deposited, as it was alleged, among the archives 
of the colony; of its actual return into any of the public 
offices, there is, however, no evidence ; the paper produced as 
an original, being a copy recently made and not certified. 

These circumstances might have weight in the construction 
of the confirmation, where its bounds did not come in con- 
tact with other private rights ; but can have none here ; and 
it is not necessary to give, nor do I mean to give, an opinion 
on the subject of the location of the confirmation generally. 
If this could have been fairly presented as an object of consid- 
eration in this case, several circumstances arising fi"om the na- 
ture and extent of the controversy, I think, ought rather to 
have indiuced this court to determine on that ground than to 
shun it. 

This view, and this train of reasoning, has satisfied my mind ^ 
better than I could, in the first instance, have possibly hoped, 
as to the true construction of the confirmation, as far as respects 
the premises in question, and that the first exception cannot 
be sustained. 

The second exception is to the charge of the judge who pre- 
sided at the trial ; the third arid fourth relate to matters not 
appearing in the bill <^f exceptions. 

*The exception, a*i appearing from the bill of exceptions, is [ * 467 ] 
in the following wor<ls : ** And thereupon the said counsel, for 
the said defendant, f»irther desired the said justice, before Avhom 
the trial of the said f^ue was had as aforesaid, to inform the jurors 
aforesaid, and to de^^are to them the law of and upon the prem- 
ises to be, that if Mie said premises in question, in this cause, 
be not comprehen^fjd within the premises granted in and by the 
letters patent, so, as aforesaid, pimluced and given in evidence 
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iN ERROR, on the part of the defendant, yet that the evidence c^ poipsessiqn 
ALBANY ^ ^^^ ^^ premises in question in this cause, adverse to the title 
Feb. 1809.' under which the plaintiff cioimed the same, was sufficient to 
bar the plaintiff's right to recover the said premises in question, 
in this action, and required the said justice so to charge the 
said jury ; but the said counsel for the said plaintiff object- 
ed thereto, and the said jus^tice did refuse so to do, anc there- 
upon did further inform the said jury, and give them in charge, 
that the evidence ofpo^esnoni in order to defeat the plavitiff^s 
titUf must establish a peaceable and unequivocal adverse posses^ 
sion,for twenty years antecedent to the commencement of the suit, 
and he submitted that point to the jury, with an intimation of 
his own opinion, that the evidence did not make out such ad- 
verse possession, against which opinion, and charge of the said 
justice, the said defendant, by his said counsel, then and there 
also excepted." 

A bill of exceptions was given by statute, not to draw the 
whole matter into examination again, but only the points to 
which it is taken ; and the party must lay his finger on those 
points which must arise, either in admitting or denying evidence, 
or matter of law, arising froma/ac^ not denied , in which either 
party is overruled by the court. (2 Bac, Abr, 529. tit. Bill 
of Exceptions.) 

Whether it wBl lie to the charge of a judge, for refusing to 
lay down the law to the jury, has been noiade a question. 

"^It is laid down, that i^ on a trial upon a title to a lease for 
years, the judges, though insisted upon, will not direct the jury 
that the probate of a will is conclusive evidence ; but will only 
tell the jury that it is good evidence, and thereupon the jury 
find that there is no such will, yet a bill of exceptions will not 
lie. (Ld. Raym. 404. 2 Jones's Rep. 146. Show. 120. 
122. j) 

Tnis has been so adjudged in the Supreme Court, in the case 
of Graham v. Camman, (2 Caines's Rep. 168.) and the law as 
laid down in Bacon was recognized. 

. The evidence has been detailed in the bill of exceptions, and 
the effect of admitting an exception to a charge, will be to im- 
pose it on this court, to examine the evidence, to review the 
whole, to determine, not whether it is good evidence, but 
whether it is doubtful, strong or conclusive ; and after this is 
ascertained, to test the charge of the judge, by the result pro- 
doiced in their minds on the occasion. This is, in every sense 
of the word, assuming the province of the jury ; and instead 
of deciding on the law only j the facts given in evidence, and 
their relative wei^t, wre in the first place to be disposed of. 

The jury might have found a verdict contrary to the opin- 
ion ofi the judge ; and if the ease was such as legally imposed 
it on. thera tD^findl conformable to the opinion, or the judge had 
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misdirected them as to the law, the proper mode of obtaining in error, 
redress would be, by application for a new trisj. aihaiw 

Without, therefore, entering into a particular examination of Feb. I809. 
the opinion of the judge, as to this exception, which I am, how- ^^^^''y^^"*^ 
ever, inclined to think correct, I would decide it on the ground * ^^ ^orbjb« 
that this did not arise on the admission or rejection of evidence Jacksow. 
on a fact not denied, a,nd so not within the proviso of the stat- 
ute allowing a bill of exceptions. 

This distinction cannot apply to the first exception, for there 
the facts, the e^mtence of the Catskill confirmation and its import ^ 
are not deni^. The construction of its ^boundaries, as mat- [ * 469 ] 
ter of law, has been decided on by the judge, and this court 
are to determine on it, as a matter of law oply. 

Upon the whole, I am of opinion, that the judgment of the 
Supreme Court ought to be affirmed. 

L'HoMncDiEu, Senator. The plaintiff in error has taken 
several objections to the judgment of the Supreme Court below ; 
I shall, however, con^iider the only principal one respecting the 
construction of the Catskill patent ; because, from the view I 
have taken of the subject, it will be unnecessary to notice any 
other. 

The description of the land contained in that patent, com- 
prehends five great plains mentioned therein, together with the 
woodland adjoining the said plains, extending four English 
miles round the said plains, that is to say, four English miles 
from the said plains eastward ; four English miles northward 
from the said plains ; four English miles westward from the 
said plains, and four English miles southward from the said 
plains. 

The court below have located this patent, hy running lines 
of four miles in length, due north, south, east and west, from the 
extreme northern, southern, eastern and western parts of the 
plains, and closing these lines from the extremities by straight 
lines, I must dissent from this location, because to me it ap- 
pears manifestly inconsistent and irreconcilable to the terms 
of the grant. To common understandings, these words would 
appear as giving to the patentees an extent of four miles from 
every part of the five plains; and it is a settled rule of con- 
struction, that the words of a grant are to be interpreted 
agreeably to the common understanding of mankind; but, by 
the location of the Supreme Court, an extent of four miles is 
given at the four cardinal points only ; and in every other part 
coming within that distance, and, indeed, in many places, 
withii^ three miles of the plains. *This, therefore, cannot [ * 470 ] 
possibly, I think, be the true construction. The one contended 
for on th^ part of the plaintiff in error, appears, to me more 
r^^somble ; it satisfies the terms of the, gtBJ^t) and does, no 
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JN ERROR, more than satisfy them, giving an extent of four miles in every 
ALBANY direction from the plains, which appears to me to be the ob- 
Feb. 1809.' vious meaning of the words of the grant. The propriety of 
that location is very strongly supported by cotemporaneous 
vr"*^* ' acts of the government and of the parties. 
Jackson. fhe survey of John Beaty, the deputy surveyor-general, 
made in the year 1719, in pursuance of a warrant from the 
colonial government, adopted the construction contended for 
by the plaintiff in error; and this act strikes me as entitled to 
great weight. As an officer of government, we must believe 
that he would not adopt a location, giving more to the pat- 
entees than they were entitled to ; and as he acted under the 
surveyor-general, to whom the warrant was directed, it is a 
reasonable inference, that he also considered this as the proper 
principle of location. If this survey, is not to be considered as 
an act binding on government, still it affords proof of the 
opinion of skilful professional men, respecting the location of 
CatsJcill patent, which ought to have great weight with the 
court ; it is an opinion respecting the objects of their profession, 
and they could have no possible inducement to give a con- 
struction to this grant, not warranted by its terms. 

The commissioners who divided the patent in 1767, adopted 
the same principles, and it appears to be the general opinion 
of skilful surveyors of the present day, that that location is the 
true one. And it may be observed, that there is no more diffi- 
culty in running lines round those flats, at four miles distance, 
than there is in running lines on each side of a winding river 
of four miles distance, which is frequently done by skilful sur- 
veyors ; add to this, that almost every part of this patent, 

[ * 471 ] *where old grants do not interfere, is, and has been possessed 
conformably to this location. I am, therefore, of opinion, that 
the judgment of the court below be reversed. 

Gebhardt, Senator. This cause was brought here -on a 
writ of error from the Supreme Court. 

At the trial of the cause, at the circuit, the defendant in 
error located the premises in question, as lying within the 
patent granted to John Lindsay, bearing date the 22d day of 
August, 1 733 ; and deduced a riegular title under that patent, 
and rested his cause. 

The plaintiff in error relied, for his defence, on two general 
points. 

1st. That the premises in question were included in an older 
grant, commonly called the Catskill patent, bearing date the 
29th day of April, 1688, and which ought first to be sat- 
isfied. 

2d. An adverse possession for more than twenty years. 

The only question involved in the first point, is the con- 
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struction to be given to the description of boaadaries cont^ed in errqh. 
in the CaisJcill patent. Albany 

By the decision of the Supreme Court, in the cause of Jacfc* Feb. I809/ 
sofiy ex dem. Clark, v. Reeves, (3 Caine9^s Rep. 293.) the prem- y^^'^^^^'*^^ 
iaes in question are excluded, oy thdr location of that grant; ^^ ^ohj^em 
and that decision is to be taken as part ot this case. Iachmix. 

The description of the lands granted, k' in manner 
following : . 

^' A certain tract of land, with the appurtenances, lyin^ 
situated and being at a certain place called Catskill, in the 
county of Albany, on the west side of Hudson^s river, and on 
the south and north sides of the creek, or kill, consisting of five 
great plains, the first called the Wachachkeek, the second, 
rfickquanachtekak, *the third, Pachquyadc, the fourth, Assis- [ * 472 ] 
kawackkak, and the fifth, Paticky together with the woodland 
adjoining to the said plains, ejctending.four English miles round 
the said plains ; that is to say, four English miles from the said 
plains €astward^ four English miles northward from the said 
plains, four English miles westward from the said plains, and 
four English miles southioard from the said plains." 

It is establislied, as. a general rule of law, that where the 
words of a grant are doubtful, and capable of ditferent con- 
structions, to adopt the one most favorable to government 
And to apply this rule, the defendant in error has presented a 
number of expositions of the location, as being equally within 
its construction ; but relies on the more amplified location of 
the Supreme Court, in the case before cited. 

It is conceded, on all hands, that the five plains are connect- 
ed together, and form an irregular figure, and that the one, at 
the junction of the Catskill and Caterskill, is not included. 
The first location su^^ested is a line to be run, four miles in 
circumference. This would not exclude the plains, and, there- 
fore, could not be round and frovi the plains ; the plains being 
larger than that in <urcumierence. 

The next presented was a common centre, firom which, by a 
radius of four miles, the plains would be included in the circle. 
To this I answer, no mathematical point, as a common centre, 
could be calculated, fi-om the irregularity of the figure of the 
plains. Yet, however, if indispensable to the construction of 
the grant, a point ought to be assumed ; but if assumed, in this 
c^sa, although the plains would be included, by a radius of 
^r miles, the circumference would not be at the distance of 
fijur miles ^om the plains, the base given, at any one point, in 
any direction ; the words of the grant could not, therefore, in 
that way, be satisfied. 

*The same would be the objection in running four miles [*473} 
jQorth, south, east and west, from this centre, and ' closing by 
f traight lines^ drawn from their extremities. 
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IN ERROR, The location relied on most by the defendant in error, is thai 

ALBANY given to the grant by the Supreme Court, which is the most 

Feb. 1809.' plausible. 

~ In that location, the court adopted four courses, north, east, 

v.v,«^x,« ^^^^ ^^j south, and run four lines, four miles in length each, 

Jackson. f,.Qjjj tjjg fou^ assumed points ; that is to say, from the extreme 

northern, eastern, western and southern extremities of the 

plains, and then closing, by four straight lines, drawn from 

their terminations, making a parallelogram. 

In support of this construction, the rule of law, as laid down 
by the decision of the Supreme Court, in the construction of 
the Kayaderosseras patent, was cited. In that case, it appears, 
one of the courses to be run was northwardly from a given 
point. The court decided, as there was no object, or monu- 
ment, controlling the course, it should be run due north. 
This I consider correct in principle. 

It can, however, only apply to an individual course, or line, 
to be run from a given point, or object, or there would be as 
great uncertainty in the place of beginning, as in the course to 
be run. Nor can it apply to courses to be run, accompanied 
by explanations and bearings upon every part of an extended 
plain. In this case we have an irregular figure established, 
consisting of plains, which form a base, upon which the grant 
is to* be extended, and not a single point given from which any 
course is to start ; by this exposition, too, there are only four 
points from the plains, at the distance of four miles, and not a 
single arch or curve, but straight lines, enclosing the plains ; 
when, by the terms of the grant, it is to extend round and from 
the plains, four miles. Were the grant silent here, I cannot 
see how this construction could prevail. But it goes on still 
[ * 474 ] *further, and gives the bearings of the surrounding woodlands, 
on the plains, by the most appropriate and definite expressions. 
You are to run round, and four miles from the said plains, 
eastward, northward, westward and southward, describing 
every possible point of compass, from the base ; thereby evi- 
dently intending to spread out the grant, to the* given distance 
from every part of the plains, so that the exterior boundaries 
thereof might correspond with the sinuosities of the plains, as 
much as practicable. 

This is the construction I give the grant ; nor can I satisfy the 
terms thereof in any other way. The boundaries of the pat- 
ent, in my opinion, should be run in such manner round the 
plains, as that with a line of four miles long from the plains, 
you would always be able to touch some part or other of the 
exterior boundary of the plains, from any point in the out 
bounds of the patent. 

Suppose that these plains were in two distinct tracts, at the 
distance of two miles apart; what other construction tnan hj 
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spreading out tho location from those plains, could satisfy those U^ error, 
terms > And what would be the operation of the principle albany, 
adopted by the court below? Or what would it be, if all the F<*- 1809.' 
plains were distinct pieces, at that distance from each other ? vaiTgordeii 
The most manifest confusion, and interference of courses and 
lines, intersecting each other, would follow. 

But it has been objected, that it was not practicable to sur- 
vey a circle by courses and distances. This I admit. Yet, 
by the case cited from^ Fesey, a circle of twelve miles round 
New- Castle was settled by the court, upon the question before 
them; and, it appears, no obstacle in that respect was pre* 
sented. 

It was likewise said, in that case, that the court directed 
that a mathematical point, or centre, should be calculated, from 
wiiich the circle, or circumference, round ^New-Casthy should 
be drawn, by a radius of twelve miles. 

The terms, in that case, were round about New- Castle, with 
no distance given from, or bearings upon that town, by any 
single poin' of compass ; the rule of construction, therefore, 
adopted, was just. 

The surve} p{ Beatty, in 1719, and of the commissioners, in 
1764, adopted the location, nearly, as contended for by the 
plaintiff in error ; and they must have considered it as not im- 
practicable. 

B^ the testimony of two old and experienced surveyors, 
Christopher Tappen and Leonard Bronk, it appears, that the 
location by the commissioners was practicable; and, in their 
opinion, was made agreeably to the intentior and import of 
the grant. 

But, it is said, surveyors are not generally scientific mathe- 
maticians ; and the court are, therefore, the better judges ; yet, 
in the construction of the Hosick patent, the court seem to 
found their decision on the survey of three eminent surveyors, 
who all agreed as to the construction, and according to which 
they located that grant. The sinuosities of the river, on both 
sides of which, to a certain distance, the patent extended, 
were regarded in that case. 

I ask, then, what difference can there be, in principle; 
whether the course to be run is on a river, or on plains, or in 
the bearings of a line to be run upon either ? I can see none. 

My opinion, upon the whole, is, that the judgment in the 
court below ought to be reversed. 

The location, as the same ought to be established, in my 
opinion, includes the premises in question, in which the plain- 
tiff in error, and his father, have been in possession for upwards 
of fifty years. This being in coincidence with the location,wilI 
supersede any further inquiry in the cause ; and I, therefore, 
dism*j» the second point of adverse possession. 
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m ERROR. *A inajority of the i^yrt b^ing of the same opiuioa, it wm^ 
ALBANY thereupon, ordeb£D, >a>Ji^)6Ep and d^criiep, that the judg- 
Feb. im' nkent below be reversed ; ihat the recqi^d be remitted; and 

N--^^v*^^.^ that a vefiire facias de naao rbe .a^^rded* 

Backus 

V. 

Richardson. JpdgpieAt .of r^SVersaL 
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RdfUs S ackus, flain^ in 4rror^ 

dgaf$hst 
David Richardson, defendant in error. 

In an action of THIS caiwe caine before <he oourt;^ on a .writ of erroi from 

hlSd'^Tha? diw ^® Supreme Court. 

a jud^ent on It was an action of sls^nder. The declaration contained 
UiTwhoie dec- J^**^ oouKts. The first count, after stating that the said David 
laratTon^/ ^d Ridiardsou (the present defendant in error\ was a citizen ^f 
d^*^™r^ ^ S^^^ character, credit, &c., and exercised tne trade of a mer- 
piaint^^annot chant, buying and seUing to diners customers, &c., who pur- 

^^^oL iri wT?© ^'^^^^^j ^^'^ y®t ^^'^ ^^ R^fi^i (th^ plaintiff in error,) well 
Se'^^oJ" **the knowing, (fee, but contriving, 4^c., on the 1st August, 1804, 
declaration ^^^ ^^ Whitehall, in the county of Washington, &c., in a certain 
and take judf- discourse then and there had, (fee, in the presence of divers 
Shers -^^ ^v S^^ citizens, then and there falsely and maliciously said, re- 
shouid' obtain Hearsed, proclaimed, and loudly published, the false, feigned, 
cowt for t^ scandalous, malicious and opproWousBi^ZtsA words, following, 
purpose, before to, of and Concerning the said David, <&c., that is to say, ^^ You 
the awarding (meaning the said David) have ^ired witnesses to swear false, 

the writ ofm-\_ ®Tk»»T*.f ■§' !•*»> • i « •» 

ouiry; one of and you, Davtd Richardson, know it, (meanmg that the said 
inr hew'^bad ^^^^d had subomed witnesses to swear i^lse.) 
[ * 477 1 ' *The second count stated the words^ as follows : " You 
and the assess- (meaning tbe said David,) have hired witnesses to swear fiilse, 
ment of dam- and I (meaning the said Rufus) can prove it," (nieaning, &c. 
aTappi^^nl' to The third count stated, that in a certain discourse, of and 
di the counts, concerning the said David, and also of and coiaoeroing a cer- 
wLrev^S^"* tain action of trespass on the cwje, in thp Cowt of Common 
To say of a Pleas,in the county of Washington, bejfore^ <fec.,.and which had 
m^rc^ant, ^^^ .j^^^^ depending between the said Jtn^i jas plamtiff, and the 

false books, and 

[/^afti^ntble' <^) ^^"^ ^- ^«^> ^ Wtnd, Btp. 996, ^aOih^Vsmaagh^^W/nd^ Rip. 4m. 
(m\ ' So, to say of a HaclumUh, in relation to bis tc^. ^ He keep9 fabe books, and I eon piov^ 

^ ' it/^ Burtckv.Nicktrton,YlJohn8.Ra,tVl/ 
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ud Datid and one Eli Griffith^ as defendants, and which had IN ERROfL 
been brought to trial in the said court, &c., and upon whicfr albany"* 
ixidl the said David had produced a witness who sWore in due Feb. im^ 
form of law, &c., which witness testified facts material to the ""■^J*^"^'"^^ 
issue, &c., and also of and concerning a certain other action v. 

of trespass on the case, b^oi^ that time, tried before A. C, Richards »■: 
one of the justices of the' peace, in and for the county of 
Washington, between the said David, as plaintiflf, and the said 
Rufu8, as defendant) and upon which trial the said David' 
produced one /. & as a witness, to testify in his behalf in the 
Faid cause, and who was sworn^ in^ due form of law, as such> 
&c., and who testified facts material to the issue joined, and on 
trial, &c. the said Rufas, intending further to injure, &c., did, 
then and there, &c., spetfk, &c., the words following, to wit: 
" You (meaning the said David) have hired witnesses to 
swear false, and I (meaning the said Rttfus) can^ prove it," 
(meaning that the said David, had hired the witnesses aforesaid, 
in the said, several causes, to swear false of facts, and that he, 
the said David, knew it, and he, the said Ruftis, could prove it.) 

The fourth count stated, that the said Rufus, with intent, 
&c., in a discourse of the said David, as a merchant, <&c., 
uttered, &c. the words following, to wit : '^ You (meaning the 
said David) do keep false books, and I (meaning the sai4 
Rufus) can prove it," (meaning, &c.) by means whereof, &Cv 
divers of his neighbors, ^friends and customers, &c. refused [ * 478 ] 
to have any commerce or acquaintance with the said David, 
fltnd many of his said customers, who were wont to purchase 
large quantities of goods, <&c. of him, previous, &c., since the 
speaking and publishing the said false, malicious, scandalous 
and opprobrious words, and by reason thereof, have wholly re- 
fused to have any dealing, trade, or commerce with the said 
David, &c., to his damage 5,000 dollars, &c. 

To this declaration the plaintiff in error demurred, and as-* 
signed for causes of demurrer, that no special damages' were 
alleged in the first, second and third counts; and that in the 
fourth count it was not averred that the said David was a 
merchant at the commencement of the: action, &c. 

The declaration was filed as of February term, 1805, and 
in August, 1805, judgment on the demurrer was given in favor 
of the plaintiff below, on which a writ of inquiry of damages 
issued ; and in February, 1806, the inquisition was returned, 
in which the dams^es wereassessed 2A 500 ddlars ; and there* 
upoii the plaintiff below entered a noUe prosequi, on the^^^ 
and second counts, and a judgment on the others, as follows ; 
<< and hereupon the said' David freely, here in court, confesses, 
that he will not further prosecute his suit against the said 
Rufus, in respect of the premiseg in the said first and second 
cAiintii in the said^deckuatioB mentioned ; therefore, as to the 
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m ERROR, premises in the said first and second counts, in the said dec- 
^ALBANY laration mentioned, let the said Rufus be acquitted, and go 
Feb. 1809.' thereof without day, &c., and it is further considered, that the 

said David do recover against the said RuftLs, his damages, 
VT"' aforesaid, by the said inquisition above found," &c. 
Richardson. Several errors were assigned, but the principal errors relied 

upon, in the argument, were, 1st. That the entry of the nolle 

prosequi was improper and unauthorized, 
f * 479 ] *2. That the fourth count was bad ; and as the assessment 

of damages was on all the counts, or on the third and fourth^ 

no judgment ought to have been given for the damages. 

Rusself for the plaintiff in error. In Beecher v. Shirley, 
(Co. Jac, 211. Cro, Eliz. 762.) it was held, that a nolle 
prosequi was in the nature of a retraxit ; but in a late case, 
Cooper v. Taffin, (3 Term Rep. 511.) a nolle prosequi has 
been considered as a discontinuance, or nonsuit; so that 
another action may be brought for the same cause. 

No doubt a plaintiff may enter a nolle prosequi, as to one 
of several defendants, or as to one count, with the leave of the 
court, who may exercise their discretion, as to granting the 
permission ; but this cannot be done where there is a demurrer 
to the whole declaration. (Rose and Macey v. Bowler, I Hen. 
Black, 108. Drummond v. Dor ant and another, 4 Term Rep. 
360.) If, then, the plaintiff could not enter a nolle prosequi 
in this case, it must be considered as struck out of the record ; 
and this court must decide on the whole declaration, two of 
the counts in which are bad. The words in the first and 
second counts are, clearly, not actionable; (1 Cairns, 347. 
1 Johns. Rep. 505. 6 Term Rep. 691.) nor are the words 
in the fourth count, as there stated, actionable. If spoken of a 
man in the way of his trade and profession, they might be so ; but 
here they do not necessarily import a charge of fraud against 
the plaintiff below, in relation to his dealings as a merchant , 
and where words are doubtful, they are to be construed most 
favorable, so as not to render them slanderous or libellous. (6 
Bac. Ahr. 233. Sland. K. Caines^s Rep. 233. Livingston, J.) 
No knowledge or scienter was imputed to the defendant in 
error. His books of account mav have been false or erroneous, 
through negligence or mistake.; if, then, for want of the charge 
of the scienter, or that the party knew that the books were 
false, the words are not actionable, the judgment ought to 
have been arrested. (3 Bos. ^ Pull. 372. Feise v. hinder.) 

[ * 480 ] *Foot, contra. The jury state, that they found the verdict 

on the third and fourth counts, so that no damages were as- 
sessed on the other counts ; and though there is a bad count 
in the declaration, yet as it was not taken into consideration 
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by the jury, in making up the verdict, the judgment will not be IN error 
arrested. {\ Johns, Kep, 505.) A plaintiff is not to be preju- albap^y, 
diced by a defective count, if the evidence never applied to it. 
The rule is, that where a count is demurred to, as bad, you 
cannot, in order to get rid of the demurrer, enter a nolle prose- 
guiy as to such defective count. But, after the demurrer is 
disposed of, the plaintiff may enter a nolle prosequi without 
special leave of the court. By the demurrer, the defendant 
admits the whole declaration to be true; but says it is not 
sufficient in law to entitle the plaintiff to recover. The court 
6ay it is sufficient ; and the jury assess damages on the third 
and fourth counts. The plamtiff may submit to a nonsuit or 
discontinue when he pleases ; and, for the same reason, he may 
enter a nolle prosequi. 

The fourth count is good. The colloquium shows that the 
words were spoken of the defendant in error, as a merchant in 
trade. Special damages are also stated in the loss of customers. 
Though the names of those who left off dealing with the de- 
fendant in error are not stated, that omission should have been 
taken advantage of by a special demurrer. The application 
to the court for leave to enter the nolle prosequi, is mere form ; 
and this court will not reverse a judgment for any defect of 
form. 

In the case of Ficse v. hinder, (3 Bos, fy Pull 372.) the 
plaintiff was merely the bearer of the bill of lading, and there 
was no charge, that he knew that it was forged. 



Russel, in reply, observed, that the jury had no right to assess 
damages on any particular count, when the writ required them 
to assess damages on the whole declaration. 

*The court below decided in favor of the plaintiff, on the 
demurrer, on the ground, that the third count was good ; for 
the rule is, that where there is a demurrer to a declaration, 
containing several counts, one of which is good, the plaintiff 
must have judgment. (3 Johns, Rep, 189.) 

In setting forth special damages, it is essential to name the 
persons, and is not a matter of form. (1 Saund, 243. note 5.) 

The Chancellor. This cause is presented here, on a writ 
of error from the Supreme Court. 

The errors relied on are, 1st. That a noUe prosequi^ as to the 
two first counts, entered after the return of a writ of inquiry, 
on which damages were assessed on the third and fourth counts 
only, was erroneously entered, not being with leave of the court, 
and afler demurrer ; and, 

2dly. That the words in the first and second counts are not 
actionable. 

Independent of technical terms, the plaintiff alleges that 
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JNSnHOE, tj,^ wdrds ia the first and secend couiUb are not actionabk. 

ALBANY, The defendaat does n^t deny it, and has relinquished his action 

J^]JJ!;J2^ as to thenL 

Backits lo looking at the rec^* we find that the damages have only 

^' been assessed on the third Mid fourth conn ts^; te^ly unmixed 

and uninfluenced by the word» of the first and second counte. 

In this point of view, what can the pkintiff altege a» a 

gravamen t That the defendant, who had a judgment against 

him by defeult, tot all the causes c€ action specified in the 

feuT counts^ has rehnqui^ed his claim as^ lo the two, thus 

narrowing his right of receiving damages ? Certainly not ; for 

this^ could create no injury to him. That be i» exposed to 

another action for the same cause? This he denies, for ke i«^ 

sists that the words of the first and second counts cannot 

sustain an action. 

[ * 482 ] *But it has been objected, 

1. That the entering the na7/e j^rose^tii was after derourrev 

2. That it was entered without leave of the court 

To the first point, the case o( Bbse and Macey v. Bowhf 
(1 Hen, Black. 108.) has been cited. That case shows the 
reason of the rule, that after demuirer no noUe pr&9eq\ii is to 
be permitted ; for the court say th^e is no instance of the 
plaintifi^s being permitted to do away the ground of the de*- 
murrer, by separating the right of action ; and judgment was, 
in that case^ given for the defendant, which sustained the de- 
murrer. 

Here the judgment for the defendant in error overruled the 
demurrer; the parties, of consequence, as to the demurrer, 
were in the same situation as if none had been interposed in 
the cause. 

As to the second point ; after the entry of the return of the 
inquisition, the record proceeds: ''And hereupon the said 
David, here in court, confesses, that he will not fiirther prosf 
cute his suit against the said Rujks, in respect to the premises 
in the said first and second counts in the said declaration mer« 
tioned; thereupon, as to the premises in the said first and 
second counts in the said declaration, let the said Bafae be 
acquitted, and go thereof without day," &c. 

From tJhe word therefore, the record contains the expression 
of the CQurt ; it is the judgment of the court, that the defend^ 
ant go, as to the first and second counts, without day ; and 
whether this was in consequence of an application, or only in^ 
iserted formally, to complete the entry, it must have precisely 
the same effect here. And if its construction was doubtful, i 
take it every reasonable intendment is to be admitted in support 
' of the judgment. 

As to the fourth count in the declaration, after the usod 
averments, that the plaintiff in the court below was a merclmnt 
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of good credit, Ac, it chargesr the defendant with speaking the TN ESJEtas: 
words, of the said David, as a *merchanty ** You keep fabe ai-BANI^ 
books, an* I can prove it" Feb. I809. 

The words are allteged to have- been- spe^ken- of the pJaintift ^"^|^^^^I^ 
in the court below, as a merchant. The occasion of snpeakii^ v. 

them is not otherwise adverted tor^ tfiati* that the defendant, R^habdiok. 
speaking of the plaintiff, uttere<f them. They are not intro- 
duced' as relating to motaal claim^,^ or to repeF a demand made 
by the defencfemt in the- court below. It is a simple declara- 
tion that fA« plmhtiff kept false books,, and that he couM prove 
it; not as relating to a single point. The allegation appKetf 
to tho books of the plaintiff generally, and alleged the felsity 
of those books. 

These words, spoken of a merchant, are undoubtedly calcu- 
lated to impair a confidence in his integrity, and injure his 
credit, which chiefly arises from his being reputed a fair dealer. 

Whatever may be the ancient doctrine, with respect to the 
construction' of words which may suststin an action of slander^ 
it is now weir settled-, that they are to be taken in the common 
and ordinary sense ; and if the words ate so construed here, I 
think they conveyed the imputation of a deliberate falsity, and' 
not an accidental one, arising ftom mistake. 

I am satisfied, that the judgmfent in this case has been ren- 
dered aecordihg to the very right of the cause ; aiitf, therefore, 
mere f&rmal objections ought to be disregarded, which applies 
to the two first points ; and that the fast ground has not been 
sustained. 

I am, therefore, of opinion, that the judgment ought to be 
affirmed. 



Clintoi^, Senator. This was an* action of slander for words 
spoken. The plaintiff in error Had demurred to tfie declara- 
tion, which contained four counts. The court below de- 
cided against the demurrer, on the ground that the demurrer 
was to the whole declaration, and *tbat one or more of the 
counts was good. A writ was awarded on the roH, directing:an; 
inquiiy as tt^tbe damages sustained by the defendant in error, by 
means of the premises, meaning thereby all the causes of com 
plaint stated in the declaration ; and it appears, that on the re. 
turn of the inquisition, he claimed damages on the third andf. 
fourth counts only, deeming them to be good. A nolle prcfsequi 
was entered as to the first and second counts ; and then the 
usual entry of iudgmetft fcft the damages assessed is made on 
the^ roll: 

Upon this case lUree questions^ have been raised : 
1st. Whe^er Aie nolle proseqtdy so entered, was proper and 
authorized. 

2d. Whether, if not authorized, the assessment of damages 
Vol. V. 44 345 
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IN ERROR, is to be considered as for all the counts; and if so, whether. 

ALBANY, any count be bad. 

Feb. 1809. 3(1, Whether, admitting the nolle prosequi to be regular and 
^"^^^cKu^ proper, the fourth count be not bad ; and as the assessment 
V. applies to it and the third count, whether the judgment ought 

Richardson. ^^^ ^^ ^ reversed on that ground. 

As to the last point, I am inclined to believe, that the fourth 
count is sufficient. The general rule is, that in an action 
for words, they ought to be construed according to their ob- 
vious meaning, and their usual acceptation ; and this mode of 
construction must be adopted and applied as well to slander- 
ous words spoken of a man having a trade or profession, with 
reference to his vocation, as to words that relate to his private 
character only. 

In this case, I am of opinion, that the general allegation of 
a loss of customers is bad. The law requires certainty in 
specifying the injury ; and the names of the customers who had 
withdrawn themselves should have been stated, in order that 
the defendant might be enabled to defend himself on that point. 
Still, however, this omission does not vitiate the declaration, if 
f * 485 ] the *words are actionable, as it must be intended that no evi- 
dence of a loss of custom was given. 

The charge in the fourth count applies to the defendant, as 
a merchant, and is so stated. He is charged with keeping 
false books, quasi a merchant. The case . of Feist v. hinder 
(3 Bos, and rulL 372.) is an action brought for charging the 
plaintiff with bringing a forged bill of lading for half a cargo, in 
order to obtain the delivery of it. The court arrested the judg- 
ment, because, as the words did not relate to the plaintiff, in 
his professional character, as a merchant, as he did not go for 
special damages, and as, in their application to him, as an in- 
dividual, they did not subject him to a punishment for a felony, 
or a misdemeanor, the action could not be sustained. The car- 
rying of a bill of lading is not the business of a merchant, more 
than of any other man ; nor does it follow, that the bearer is 
to know that the document is false or forged. And one of the 
judges said; " The essence of the crime supposed to be imputed 
to the plaintiff is knowledge. If this declaration could be sus- 
tained, we might expect similar actions by letter-carriers, of. 
whom it may frequently be said, that they have brought forged 
bills to persons to whom they deUver letters." 

In the present case, the allegation, or averment, is, that the 
words were spoken of the defendant, as a merchant ; and keep- 
mg false books, in that character, necessarily and irresistibly im- 
plies a scienter. The charge of keeping false books does not, 
in its usual acceptation, convey the idea of negligence and 
carelessness. It involves knowledge, fraud, fiusehood ipid 
knavery. 
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As to the first point, whether the noUe prosequif entered in iiv error 
this cause, was proper and authorized. 

In the case of Green v. Ckamock and Stamell, {Cro, Eliz. 
762.) it was held, that a nolle prosequi, as to one of the de- 
fendants, operated as a retraxit as to both. In the case of 
Cooper V. Tiffin, (3 Term Rep. 511.) *the court said, "that 
the case of a nolle prosequi could not be, in reason, distinguish- 
ed from that of a discontinuance ; for that in this, as well as in 
that, tiie party might afterwards commence another action for 
the same cause. But under whatever aspect a nolle prosequi 
is to be considered, whether as in the nature of a retraxit, a 
nonsuit, or a discontinuance, there is no case to be found in 
the books of the entry of a nolle prosequi after judgment on de- 
murrer. And the absence of. authorities on this head clearly 
shows, that it has never been attempted in cases analogous to 
the present. The gUmmering light we have on this subject 
flows in the same direction. The case of Drummond v. Do- 
rant and another (4 Term Rep. 360.) was an action against 
two defendants. There were two counts. In the second count 
only one of the defendants was named. The defendants demur- 
red to the declaration, and the court decided ihvit o, nolle prose- 
Jui could not be entered as to the last count. In the case of 
lose and wife v. Bowler and another, executors, (1 Hen. Black. 
108.) incongruous causes of action being joined, a special de- 
murrer was put in. The plaintiffs entered a nolle prosequi as 
to some of the counts, and joined in demurrer as to one. The 
court declared, that this could not be done. Here we have 
conclusive authority, that a nolle prosequi cannot be entered 
before judgment on demurrer. And it would seem to follow 
a fortiori, that it could not be done, afterwards, by the mere 
act of the parties. The current of authorities referred to in 5 
Comyn^s Digest, (157.) establishes, that after judgment on de- 
murrer, the plaintiff cannot discontinue, unless with leave. Con- 
sidering a nolle prosequi, as in the nature of a nonsuit, to which 
it has been compared by the parties, the analogy will operate 
against the doctrine of the defendant in error. The general 
rule is, that a nonsuit for a part is a nonsuit for the whole. 
(3 Bacon's Abr. 682.) To this rule, however, there is this ex- 
ception ; if issue in fact is joined *to one part of a declaration, 
and demurrer to the other, the plaintiff may be nonsuited as to 
one, and proceed for the remainder. The case before us does 
not fall within the exception ; and, therefore, if a nolle prosequi 
operates as a nonsuit, it must, in this case, apply to the whole 
action. 

If, however, a nolle prosequi is, under any circumstances, 
admissible in a case like the present, it must be entered under 
the sanction of the court, and before the award of a writ of 
inquiry. The writ would then only contain the counts deemed 
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m' ERRon, good ; and no surprise or fraud could be practised. But, in 
ALBANY ^^^ present instance, the award of the writ precedes the noUt 
Feb. 1809;' proseqidy and it directs an inquiry of damages as to the whole 

^^'^J]^^^^*"^ premises ; and th^ mlh prosequiis entered after the coming id* 
V. of the inqmsifidn. The mi0ohie& that might result from a prac 

RreiiAwftsdin ^^q of thi* kind' ^e great and serious; and the analogy which^ 
has been^ aftemptedi betweeii' this case, and allowing a verdici 
to be entered on counts to which the evidence applies, and not- 
guilty aj» to>thoB<% to which' there is no evidence, is neither fair 
nor tenable. The court, iii trials, will take care that a verdict 
for the plaintiff be entered on such counts only s» were sup^ 
ported by testimony; but, iti this case, there was^^ no judicial 
(^cer to preside, and to see that no evidence^ould be given 
on the bad counts. It ha&^been decided, that a deputy-sheriff 
may preside at inquests. The plaintiff below might have given^ 
evidence onall the counts, and in dmwing up the inquisitied 
have taken care to claim damages only on the good '; and there 
can be n<> doubty thatin stating hiiB case to the jury, the whole 
writ, containing the bad as well as the good counts, was read 
to tflemi I ttiink it would be dangerous to allow a party, who 
had dbtained judgment on several counts, some of which' are 
bad, to take an inquisition on t^ose he thought tit It would^ 

f * 488 ] be placing the ^property of individuals, on many occasions, at' 
the mercy of an ignorant deputy-sheriff. The plaintiff below 
will have no right to complain. If he has mistaken his case, 
or' stated it erroneously, the fault is his own ; and the incon- 
venience ought to follow the faultt And even after the mistake 
beid> been^ committed^ the remedy was within his reach, either by 
obtaining leave to entfer a nolle phosepiiy before the award of a 
writ of inquiry, or by a motion to amend his declaration, by 
expunging tbe vicious counts^ from iti 

Viewing' the nolle pposeqwi as irregular and unauthorized, t 
considep it as^ a nullity ; and that the assessment of damages- 
mui^ be contemplated as applying to all the counts. 

The firfft and second counts are, unquestionably, bad. The 
defendaiit in error had admitted this, by his own act. 
I am, therefbmy for reversing' the judgment below. 

A' majority of the court concurring in this opinion, it was> 
thereupon^ oft&^RED, ai>juijgisi> and decrebd, that the judge- 
ment given^ bek)W be reversedl 

Judgment of reversal 
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^SiTEFUfiN WiLLiAjijDS, ^laini\ff m error^ 

agmnst 
Jacksc^n, ex i,m>* Osorge Tibbits and others, 

defendarkt in error. 

THIS cause came before the court, on » writ of ^cor, fnoon The survey and 
,<be SuprQme jCow^. (See 2 JfcAm. Rep. Wi.) "SLfm^TbJ 

Jo/m iC. Blcecic- 

Foot, for tlie plaia tiffin eneor. Adoaitti^ that tbe premises j^^"'3ad^{J-'^ 
m ^esttion are witiuQ tbe Hanck patenl;, I shall contend that locaijon »- »• 
^ plaintilTbelaw is not entitled to jfeoover. No.^4: ^..r.fij> 

1. There was an adverse possession at the time Tibbits piar- of that'^paten" 
rchased. A pers^^ who ptucdbase^ land, held adversely, cannot ^^^^^^^^^'^^ 
rT^c^ver possesion under his deed. Then can the heirs of Vol- tme bounds 
Jfceri P, Dauw, who conveyed to Tihbit9i recover for the bene- ^jj^^a 
fit of Tibbits 1 {t naay be Baad,1)hiat the conveyance to Tibbits, out of ^sses^ 
by reason of the adverse possession, was void ; but a person who j'^'J heW ^a5- 
ha^ executed -<a deed is not aMowed to allege, that he had no veneiy by an- 
ititle at the time ef the conv^yajnce. The heirs of Douw are in ®*«J' ^ *"*;** 
^ same situ^ktioaa las CreAb, in the case of JacJcson, ex dem* void; but the 
JTAe LoaiHrOMcera of Renmelaer md Crabby v. Bully decided in ^^^ '®"™*™« ^° 

1 • •7 1 -r 1 r^ /-^ « r\e\ \ "*® CTantor so 

Jb>S court. \l dokm- OO^e^, ol. 89.) &s to enable him 

It is a settled rule, that ^ person who ha^ executed a deed, jectmcn/^ And 
lis stopped 1(0 say he h»d no title when he made the deed. (4 where h/an ac- 

€(m. Dig. lQ.%h Estop. k,T>,) ^ meV'se'S 

But it will be said, that the conveyance &om Domjo to Tibbits demises 



were 



/ 



is void, by the statute " to prevent and punish champerty and Ihe^^U^fo/anJJ 
maintenance. '^ (^4 sees. c. 87. s. 8.) The eighth seclicm of anoSw from 
tM act is copied from the statute of 32 Hen, VIII. c. 9. ( Co. J,ch^^dl^,tt 
Idt. 369. a/) It prohii^its ^ny person from selling lands, unless was held, that 
ibe has bee» in possession a year ; but it does not declare the ^f^^^ flccvfr 
deted void. It is tirue, the same statute declares all convey- though he could 
ances made fot maintenance void; (see. 7.) but this was ^^^/^^Jf® fjfj 
^f^i^ied from th^ statute of Richard II. passed more than one r # 490 ] 
hund^ years j^for^e l^t of Ifenry VIIL There is not an in- grantee only. 
slanee since the time oi Henry VIIL of an axstion of ^ectment, 
until the Case of The L^Qn-Offieers^ of Renssdaer end Crahb v. 
B^ly by « grantor who hn^ made such a conveyjoice, on the 
^otmd ihfU it was void. 

The deed may be void as it re^rds Tibbits ; but it operates 
^ ^ as t^ eiictinguisb the til^ <^ the ,^ntors. 

it is true^, that te the case of J^cksimyex dem. Jones und others, 
IT. MriTwkerkoff, decided by the Supreme Court, in April, 1302, 
^ ffm hel4 that whei^e dei^uses are laid fiom the grantor 
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!N ERROR, and grantee, the plaintiff might recover, though he could not 
ALBANY ^^ ^^^ separate demise of either. This doctrine was started, 
Feb. 1809.' for the first time, in that case ; and it is an ingenious* contri- 
~ vance to turn a man out of the possession of land. But for whose 
7. """ benefit is the recovery ? For TibbitSy certainly, who has the 
Jackson, jjgjj^ . ^^ Douw and his heirs are estopped from alleging any 
thing against his title. In this way, a statute, which has been 
regarded both in England and by our own courts, as a benefi- 
cial one, will be completely evaded. In Van DycJc v. Van 
Beuren and Vosburgh, (1 Johns, Rep. 345. 362.) Chief Justice 
Kent considered the statute against maintenance as salutary, 
and was of opinion that its provisions were not to be evaded by 
the cunning and contrivance of the parties. But if Tidbits can 
recover, it is a virtual evasion of the statute ; for, I contend, if 
the plaintiff is allowed to recover on the demise of Douw, it 
must be for the benefit of Tibbits, 

2. The premises in question do not lie within the bounds of 
Hosick patent. [Here the counsel went into an examination 
of the facts in the case ; but his observations cannot be under 
stood without a reference to the map produced.] 

[ * 491 ] ^Van Vechien, contra. 1. If the doctrine contended for by 
the counsel for the plaintiff in error is to prevail, a person who 
is in possession of land without title, may hold it for ever. The 
title to lot number 48. in Hosick patent, is admitted to have 
been in Douw and his heirs. If, then, the deed to Tibbits is 
void, the title must remain in the representatives of Douw, 
Either the deed is void, or it is not : if void, then no title passed 
from the heirs of Douw : if valid, then Tibbits has the legal title. 
But it is said that the heirs of Douw cannot avail themselves of 
this objection to the deed. They do not seek to avoid it. It 
is the plaintiff in error who insists on its being inoperative. 

It is said that the deed is void, because the premises were 
held adversely at the time. It is on the principle of mainte- 
nance, that such a conveyance is unlawful ; and the statute pro- 
vides a penalty, as well as a prohibition. Admitting, even, that 
Tibbits WdiS guilty of maintenance in purchasing the land, while 
another was in adverse possession, it proves nothing in fiivor 
of the plaintiff in error. Tibbits may have incurred the penalty 
of the act ; but there is no provision as to the title, or as to the 
person in whom it is to vest. Deeds made for mainte- 
nance are void ; and it is a gross absurdity to say, that a deed 
which is void can pass any title. But it is said that it operates 
as an estoppel to Tibbits, and as an extinguishment of Douw^s 
title. This doctrine of extinguishment is novel, and no author- 
ity or dictum has been cited to support it. If adopted, it would 
be attended with unjust and mischievous consequences. In the 
case oiFitzh^berty, Fitzhtrbert, (Oro. Car. 483.) it was said, 
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that if, after a disseisin, the person on whom the lands had de- IN ERROA, 
scended in remainder, not knowing of the disseisin, had levied 
a fine to a stranger, it should come to the benefit of the conusor^ 
and not to the use of the disseisor ; for, otherwise, a disseisin 
being secret, may be the cause of disinherison of any one who 
intends to levy *a fine for his own benefit. The English de- 
cisions on the statute speak of it, as avoiding the deed. {Par- 
tridge V. Strange, Plowd. 83.) A mere right of entry on lands 
cannot be conveyed. (Co. lAtt. 214. s. 347.) If a convey- 
ance is prohibited and void, how is it possible for any court to 
declare that it shall operate in favor of a person not named in 
the deed, or a privy, but a mere stranger ? As the statute pre- 
scribes the penalty for such a conveyance, it is to be inferred, 
that nothing further was intended ; for otherwise there would 
be a double penalty ; the party would forfeit and pay the value 
of the land to a common informer, and also lose the title and 
land itself In the case of Jackson, ex dem, Jones and others^ 
v. Brinckerhoff, there was a unanimous decision of the court ; 
and it is a case in point. 

At common law, a deed may be void in part, and good in 
part ; but a deed made void by statute, is void in toto; (I Leon, 
167. 10 Co. 48. 13 Vin, 58. s. 13. 5 Term Rep, 643. 646. 
Cro, Eliz, 529. Haiok, b. 1. c. 86. s. 14.) for if a deed made 
void by statute could be good in part, the statute might be 
easily evaded. 

The doctrine of estoppel cannot apply ; for an act which is a 
nullity cannot be an estoppel. Besides, an estoppel must be 
mutual, and binds only parties and privies. (10 Vin, 422. s. 
6. Co, Lit, 332. a. 247, b. 265. b. 239. a. 8 Co, 53. b.) In 
the case of Jackson, ex dem. The Loan- Officers of Rensselaer, 
v. Bull, it was decided merely, that where a person sells land, 
and executes a deed, and afterwards acquires a good title, he 
cannot avoid the deed, by alleging that he had no title at the 
time ; but his subsequently acquired title shall enure to the ben- 
efit of the grantee. 

2. The evidence clearly shows, that the premises lie within 
the patent of Hosick, and such is the fact found by the jury. 

Foot, in reply. It is agreed, that the plaintiff cannot recover 
on the demise of Tibbits ; and as to Douw and his heirs, I con- 
tend that the case of Jackson, ex dem. The Loan-Officers of 
Remselaer and Cr^bb, v. Bull, is in point. The court said, that 
Crabb^s conveyance to Lansing *should operate, and that he 
should be estopped to say he had no title when he executed it ; 
and in that case Bull objected to the deed to Francisco, though 
not a party. I do not say, that the deed is void by statute, 
but by common law. In the case cited fi'om Plowden, Mon- 
tague, Chief Justice, says, the statute was made in affirmance 
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|jy jBJgjBQR. of the c^^Qifiion Jaw. It k asked if aeither Dout^; nor TibbiU 
can have the bnd, to whom <loes it belong? I answer, 
the tenant in ^possession, ^ho daims adversely, will hold it 
The grantee, ar his Jaeira, cannot enter ; nor can the reversioner 
m his heics. So ikai a pecson in possession of land, may 
derive a benefit from a^xxnveyance to which be is not a party. 
It does not follow, that because Tibbits cannot have the land, 
that at miiist beloi^ to the representatives of Douw. 

It is true, no case was cited to show that the title of Dov/w 
and bis heirs was extiaguisbed and gone ; but can any author- 
it^y be femnd to support the doctrine, that a man, after be has 
^jtecuted a 4eed, conveying aU bis title, can claim or recover 
ibe land, on the ground €>f that title ? 

In the i^eof J€Uikson, ex dem. Jones mtd others, v. Brmcher* 
k^y demises w«fe laid from the grantor and grantee, and a 
doable fiction was -^vised, in order to evade the statute ; . but I 
trust this court will not sanction the doctrine of that case. 

Any person jaaay take advant£^ of an estoppel, who is inter- 
ested or affected by the act. I do not say that a deed, which 
ib a nuJIiity, is an^ e^oppel ; but the person making the deed, 
is estopped to say that it is a nulUity. 



[*494] 



The Chancbllob. This cause was ranoved, by writ of 
error, &om the Supreme Court, in which it was determined 
unanimously by the judges on a special verdict. 

*The errors relied on are four ; the first, in the order in which 
I shafl consider them, was assigned in the argument ; the other 
three are stated in the joint ease of the parties. They are, 

1. That the premises are not in lot No. 48. in the Hosick 
patent. 

2. That George T^bbite could not, by the conveyance of the 
heirs of VoOcert P, JDonw, establish a right to recover lands 
held adversely. 

3. That suoh conveyaiK^e was an extinguishment of their 
rights; and, 

4. That the location of lot No. 48. made by Hazel Shepherd, 
in 1784, is conclusive, not only upon tlie said heirs, but upon 
all others, who derive their title under them. 

As to the first pdnt. The Hosick patent was granted in the 
year 1668 : a partition of the lands thereby granted, was made 
by John JR. Bleeeker in 1754. No. 48. was one of the k)ts de- 
scribed in the map ai»d field-book of that division ; and the 
title derived under the Hosick patent, to that lot, is found to 
have been i^ested in VoUcert P, Douw, who died in Marchy 
1801. 

The patent to WilUftm Sheph^dw^aA Joshua Mercer eau, was 
dated the 14th day of ^Ujoim^, 1806, Ibr a tract of land between 
the Hosick patent and Pittstovm. It is described by courses 
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&nd distances ; one of v/hich cotirses carries it to the bounds IN eRROR. 

of the patent o{ Hosick, and adds, then along the same, as the 

needle pointed in the year 1754, north 30 degrees west, 56 

chains ; south 12 degrees west, 86 chains and 50 links ; south 

6^4 degrees west, 211 chains; south 70 degrees west, 153 

chains ; ! south 31 degrees west, 164 chains and 50 links, and 

south 65 degrees west, 70 chains, to the north bounds of a tract 

of knd granted to David Ahraharme Schuyler. 

These counses are described as running in the direction erf 
the magnetic needle in 1754, the year of Bleecker's *di vision ; 
and, to put the intent of the boundary lines of that patent be- 
yond all doubt, as affecting the ilmcA: patent, it will be found, 
by comparing its courses and distances along that patent, that 
the courses, when inverted, precisely correspond with those on 
Bheckerh map, and the distances in all but two points, which 
can be satisfactorily accounted for, by their being the points of 
commencement and termination ; the first distance in Shepherd*s 
and Mercereau's patent, being in the course of north 30 degrees 
east, 56 chains ; in the Hosi^ patent, 126 chains ; and the last 
distance in the former patent being in the course of south 65 
degrees west, 70 chains ; in the latter, 78 chains. 

This demonstrates that the bounds of the HosicJc patent, as 
located by John il. Bleecker, were those intended to be con- 
formed to by the patent of Shepherd and Mercereau ; and that 
to whomsoever the premises in question belong, they are not 
covered by that patent. 

The plaintiff, however, in the court below, could not found 
his right of recovery on the weakness of his adversary's title. 
He mutt have made out his own title to the premises in ques- 
tion satis&ctorily, or he could not be permitted to wrest from 
the defendant his possession. 

In examining the bounds described in the Hosiek patent, 
we find the given extent is two miles on each side of the 
■Hosiek creiek. There may be difficulties in locating it pre- 
cisely by any one general rule of construction. But wherever 
it is pi^cticable to adopt a rational rule to satisfy its terms, 
find some windings of the creek, of a peculiar conformation, 
probably either unknown or unattended to at the time of grant- 
ing the patent, should oppose its application throughout, no 
good reason can be assigned, why they should not be admitted 
as exceptions, and a construction adopted, which, while it 
makes the whole consistent, may surmount the difficulties 
arising from such peculiar conformation. 

*In this case, it appears to me, the court are relieved from , 
examining or detennining upon the construction of the Su- 
preme Court, as to the bounds of the Hosiek patent generally. 
There are facts disclosed in this cause, which render that 
unnecessary. The jury have found, that, according to the 
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fN MRHOB. tmp ftnd fieIil4>ook of the partition of the patent of Hosick^ 
hj John B- Bleecker, and ibe lines actually run by bim, the 
lot, JHo. 48. includes the pjnemises in question ; and that the 
putUn^9, 80 run by John it. BUecker^ are in no part above, 
and in many parts within, two miles of the Hosick creek. 

Thj9 map hQ.ving been produced and used by the oounsel 
IQ argument, by a species of tacit consent, as referred to in 
the special verdict, and in some measure identified with it, 
lirguments deduced from mensuration of its lines, and the 
curves of the Hosick creek only appearing from that map, and 
from no part of the record, I inquired of the counsel of both 
parties whether there was any agreement on the subject ; and 
ttu^y agreed, that it was their intent that it should be consid^ 
ered as forming a part of the facts on which the court were to 
pronounce the law. If so, every fact dedueible from the map 
13 to be considered as foupd by the jury. For the parties 
have it in their power, by mutual consent, to depart from the 
strict rules of kw ; their consent taking awa^ all errors. 

Without a resort to the*map, there is nothmg in the special 
verdict to show, that the direction of the creek was not as 
straight as the line of No. 43» dividing it from Shepherd's and 
Mereereau^s patent. The finding of the jury, that the out- 
lines run by John B. Bleecker are in no part abote, and in many 
parts within two miles of the Hosick river, and that lot No. 
48. according to his survey, included the premises in quesi- 
tion, would conclude this point, and fix the premises clearly 
within No. 48. 

''^But the map shows the precise curves of the Hosick creek, 
and the location of lot No. 48. and shows that the lines of 
the lot are not at right angles with the creek, and that those 
lines, and the Unes of the correspondent lot on the north side 
of the creek, cro99 it diagonally. Measuring on those lines, 
the northfCast Une of lot No. 48. would exceed the two miles 
above 30 chains, and the south-west line somewhat more, per- 
haps, than 31 or 3S chains in extent. But the direction of 
the lines from the creek, which were merely intended to mark 
the divisions made between the proprietors, can have no influx 
enee on the question of the extent of the patent fi*om the 
HomJc Qreek. 

If lines are drawn 9t right angles, from every part of the 
Hosick creek, affecting lot No. 48. of the extent of two miles, 
it will be found, that the delineation on the map corresponds 
with the finding of the jury, that both corners of lot No. 48. 
^ would be clearly included within the two miles ; that between 
15 and 20 chains of the south-east comer is withiq that dis*- 
tanc^; 4pd the finding of the jury concludes to the point, 
tbf^t tb@ premises in question are not at the points excluded 
from th§ two mile line ; for though they do not locate them, 
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diej expresshr find, that they are comprehended within two IN er ror, 
miles of the Hosick creek. 

The limited view of the bounds of the Hosick patent, pre- 
heated in this case, does not afford a ground for a general loca- 
tion of it, nor is it necessary ; for whatever may be its con- 
struction, lot No. 48. is within two miles from the Hosick creek^ 
which is within the description of the patent. 

The circumstance adverted to by the Supreme Court, in 
the case of Jadcson^ ex d^m, QjtuickenbosSf v. Dennis^ (2 
Caines, 177.) has also great weight, as to this point : the long 
time elapsed since Bhecker^s survey, which was in 1754. It 
does not appear, as to the premises, that it was questioned 
till since 1785, afler a lapse of thirty-one years ; and *then 
not by mieaQS of a collision with bounds of grants of equal 
antiquity with the Hosick patent^ but with a grant made nearly 
a century after it. 

I am, therefore, of opinion, that the premises in question 
are not included in the patent to Siepherd and Mercereau, but 
that they are in the bounds of No. 48. in the Hosick patent. 

As to the second point. The maxim of the common law, 
as laid down by Cojte, is, that nothing in action, entry, or re- 
entry, can be granted. (Co. Lit. 214. s. 347.) The reason 
he assigns is, for the avoiding of maintenance, suppression of 
right and stirring up of suits ; for so, under color thereof^ pre- 
tended titles might be granted to great men, whereby nght 
might be trodden down. • 

It is found, by the verdict, that the defendant had been in 
actual possession of the premises in question, by virtue of his 
title, for ten years before the commencement of the suit, 
which was on the 1st day of June, 1804, and has so continued 
ever, since. 

This is finding an adverse possession in him, overreaching 
the title of TUbitSy one of the lessors of the plaintiff, and so 
cleariy within the maxim in affirmance of which the statute 
of 32 Hen. VIII. c 9. was passed, with which our statute cor- 
responds ; and on this ground nothing of the premises in pos- 
session passed to TibbitSf by the conveyance of the heirs of 
Volkert P. Douto. 

As to the third point. From the maxim of Coke, it seems, 
the law merely imposes an inca,pacity to grant things in action, 
but no penalty for attempting it^ violation. The conveyance 
was void to all iateots. 

The 9th section of the act of this state, for preventinjg and 
punisliing champerty and maintenance, contains an inhibition 
of the b^gaining or selling any lands not being in possession 
of the person miking such bargain or sf^e, or not having taken 
the rents or profits thereof for one whole year before the mak- 
ing thereof, upon pain of foirfeiting the value of such land, 

355 



499* 



CASES IN tHE COURT OF ERRORS 



Feb. 1809. 
Williams 

V. 

Jackson. 



m ERj^otL. and imposes *upon the purchaser, or taker theteof, knowing 
ALBANY, ^^^ same, the like forfeiture. 

A penal statute is to be construed strictly, and no forfeiture 
superinduced, beyond its positive provisions. The statute, 
being in affirmance of the conmion law, and expressly provid- 
ing, that no person shall sell, &c., virtually avoids the con- 
veyance. 

In the case of Fitzherbert v. Fitzherbert^ ( Cro, Car. 483/^ 
cited in support of the doctrine contended for by the plaintiff, 
it appears no opinion was given with respect to the effect of 
the fin6, after the disseisin ; but Brampton, C. J., and Crokej 
J., conceived it would not enure to the benefit of the disseisor. 
The dictum is against the doctrine, and no contradictory case 
having been shown, it leaves it, in every judicial point of view, 
where it found it. But a dictum of Croke, the soundness and 
weight of whose opinions, generally, have ever been held in 
high reverence and respect, as well in our courts as in West- 
minster Hall, may well bt admitted to guide the judgment^ 
where there are no adjudged cases to oppose it. 

If this point can be sustained, then the statute works a for- 
feiture, not only beyond its strict> but beyond its expressed, pro- 
vision, as it subjects the vendor to the forfeiture of the value 
of the land, and the land itself 

If such was the doctrine in England, it nrast lose some of 
its force here, from the great difference in the situation be- 
tween /the landed estate in that country and this. There 
every acre is actually possessed by, or under the eye of its 
owner or his agent. Here, as long as land remains unculti- 
vated, and sometimes long after its cultivation, the owner is 
frequently remote from, and inattentive to, his real estate. 
Covered with forests, the precise boundaries unknown, a man 
may occupy for many years, without its being discovered that 
he has encroached on lands, the indisputable title of which is 
held by others. The vendor, by the words of the statute, 
cannot repel the effect of the rigorous rule contended *for. 
The purchaser may traverse the scienter; but the vendor is 
supposed to know the situation of the land he undertakes to 
sell. 

It has been said, that the Supreme Court of this state have 
countenanced the doctrine. Should that be the case, I think 
it requires the decision of this court to discountenance it ; but 
an examination of the cases which have been cited, will enable 
the court to determine how far the opinions of the Supreme 
Court warrant the assertion. 

The first case cited, in order 6f time, is tiiaJt of JakJcstmj ex 
dem. Jones and others, v. BrincJcerhoff. (Ch. Just MS. April 
term, 1802.) But in that case the whole court concurred in 
opinion, that a conveyance of lftnd> by a person against whom 
356 
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tt was adversely held, at the time of making it, was void ; but in error 
that the grantor was not divested of his original right by such 
conveyance. 

The case of Jackson^ ex dem. Youngs and others, v. Vreden- 
burghy (1 Jphns. Rep, 159. May term, 1806.) does not touch 
the point here. The adverse possession was only considered 
material, as it respected the statute of linaitations. 

In the case of Van Dyck, qui tarn, v. Van Buren and Vos- 
burgh, (1 Jfohns. Rep. 346. Aug. term, 1806.) Mr. Justice 
Thompson, in giving his opinion, in which Mr. Justice Tomp^ 
kins concurred, lays it down, that if A. convey to B., by 
metes and bounds, 200 acres, and on a survey, it should 
be ascertained, that 10 acres are held adversely by D., that 
the judgment of law would pronounce the deed inoperative as 
to the land held adversely, and good as to the residue. (13 
Vin. 48. 11 Co, 26. Pigofs Cases,) The chief justice added, 
as the statute capnot b^ eluded, by fraudulently associating a 
pretended title to one farm, with j^ valid title to another ; as 
the statute has only added to the common law offence, the 
penalty of forfeiture of the value of the land sold under the 
pretended title, it may, perhaps, be, that the deed is left to its 
operation as at common law, by which it wotild be good as to 
the one, and void as to the other ; the judges thus differing 
somewhat, *in their mode of expression, but all uniting in con- 
sidering a deed for a pretended title as void. 

The case of Jackson, ex dem. The Loan- Officers of Rens- 
selaer and Crahb, v. Ball {Johns, Cases, 81.) was decided while 
\ was in the Supreme Court, on the doctrines of relation and 
estoppel, and has no analogy to this point. 

These decisions, as far as their principles can apply to this 
case, are, in my opinion, correct; none of them go beyond 
the extent of avoiding the deed conveying a pretended title ; 
and in the case of Jacjcson, ex dem, Jones, v. Brinckerhoff, 
the court decided on the precise point presented her^. 

To give the statute a construction, which, on one hand, 
avoided the deed, and, on the other, gave it legal operation, 
for the benefit of the person holding adversely, would be in- 
jcongruous and contradictory ; and its being a nullity, is a satis- 
factory refutation of the position, that it might operate as an 
estoppel. Another reason would be equally conclusive, if the 
deed operated, that the plaintiff in error was neither party nor 
privy to it, and none but parties or privies can avail themselves 
of an estoppel. 

As to the fourth point The location of lot No. 48, by 
Hazel Shepherd, 

The special v^dict states^, that in the year 1784, one of the 
tenants of P'ofkert P. I)o\iu?, who was then p\yner of lot No. 
4S. employed one Mdxel Shepherd to run out and subdivide 
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m EBltolL the lot No. 48. and that Hazel Shepherd did^ accordinglji 
iJLBAKY ' subdiYide the said tot into several smalt lots, and did mark the 
F^b. idQs! tines of the sulxlivisions ; but that, in making such survey and 

^^jJ^J^^-J^^ subdivision^ the said Hazel Shepherd pursued the dictates of 
Y. his own judgment^ without any knowledge of the ocigmat par- 

Jacksoh. tition lines of the patent of HosicJCy. and without any instruc- 
tions from Volkert F. Douwy and that the mode of location 

[ ♦ 502 ] adopted by the said Hazel * Shepherd, was by traversing Ihe 
Hosick river, the breadth of tot No, 48: and by running out, 
from a central point, the distance of such traverse from the 
said river ; and that he made a map of the said survey and 
subdivision, and that Volkert P. Douw paid him for the same, 
but that Hazel Shepherd gave no explanation to tymiw, either 
of the manner of his making the said survey, or the mode of 
locating whictk he had adopted. 

It then goes on to state, that, according to the location, 
the premises in question are not included m tot No. 48. that 
Volkert P. Douw executed a tease for lot No. 13. of the said 
subdivision, on the 26th January, 1785, and that, in the said 
tease, the said lot No. 13. is bounded south by the south line 
of the original fot No. 48. 

It i^ an established rule, in determining on special verdicts, 
that the court cannot tegalty deduce any fact, not derived from 
other &cts appearing m it Thus,, though a demand and 
refusal, in an action S* trover, are evidence of a conversion, 
the court cannot,, upon the finding of those facts, infer a con- 
version. 

In this case the verdict states, that one of the tenants of 
Volkert P. Douw, the then owner of lot No. 48. employed 
Shepherd to survey ; but it does not state whether the relation 
of landlord and tenant arose from lot No. 48. or other lands of 
Volkert P. Douw. It fiirther states, that he had no knowt- 
'edge, nor had Hazel Shepherd any instructions from him on the 
fi^ubject. That Hazel Shepherd made a map of his survey,, and 
that Volkert P. Douw paid him for it, though he received no 
explanation of the mode of locating the. lot„ adopted bj 
Shepherd.^ 
• TRie privity subsisting between landlord and tenant, wiH not 

authorize tbe tenant to have surveys made of the lands he 
hold& from him, so as to bind: the. interest of the llandlord. 

[ ♦ 503 ] But if the. survey is of land not in *his tenure, it is an interfe- 
rence without even a pretence of right. The land he held as 
tenant might have been in another town or another county, 
and there is nothing in the verdict to attach il; la dusi land in 
qjuestion. 

The survey wad made wifliout the knowledge of VblUeri P. 
Douw. He gave no instructions,, nor received any explana- 
tion respecting it. It is not even found, that the map was de- 
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livered to him. The only act of V^lkert P. Bamb^ wbicn eaii IN £likOit 
be construed as even an aeqtiiescence, is the paying for the 
map^ and adverting to oHe of the lots in the subdiviisaony in a 
lease subsequently given by him. 

If he had even received the mdp, a# well as paid for it> ilei- 
ther of these could be feiriy coi^strOed a& afSrming it. It might 
iiave been brought to him for the ex{»-ess purpose of describe 
ing No. 18. 

The verdict, however, finds, ihAt the only act of Volkeri P. 
Douwi resipec^ng t&e loccftion, besides the payniefnt, h at vari- 
ance with t^epherd'a surtey ; for instead of bounding No. 13. 
in the subdivision of No. 48. on Shepherd^ s line, he expressly 
bounds it on the south, which h the line dividing No. 48. 
from Shepherd's and Mereertem^s pfeitent, in the original line. 
There is, therefofey not the least ^vnd apparent from the ter- 
dict,^ from vrhich it c&ft be infeifred that volkefi P. Doxiw wa» 
concluded by that sliFvey ) and if he was' not, hii^ heirs ck)uld 
not be. 

The deek^tioB in efjectmefft has S€fveral demi^fr, one of 
which is en the demke of TibbU^i another on the deiinse of the 
heirs of D(ym» } the tides from both afe deduceki to the nomi*' 
nal plaintiff^ J&me9 Jackson; so thait if a title m made ottf oil 
either demise, his right of recovery can be s^staiiled. 

Being of of]^nion, for the reasons' I have detailed, that the 
plidntiff is entitled ta recover o& tlie derafise of the heirs, I am 
for affif ming the judgment. 



*CLiNTON, Sector. The special va»dict recites, at large, 
the iiets. In 1807, the oprnion <rftfee Supreme Court ^as giveir 
in the cause, from which a writ of error has been brought. 
From the report of the eitsey (2 Johns. Rep. 307.) it appears, 
that t&ere was but one^ question in the court below, whifch wa» 
upon the true construction of the south line of the Hosick pat- 
ent. It seems now, that andither qiuestion has been started, 
and oilr aittenlion is called to two p6ii¥ts : 

1 . Wheth«er, as the conveyaifce fnade^ %6 Tibbits WAs made 
when there was an- adverse possession, it eoiild tranisn^it any 
title to him^ ; and whether it did not extingui^ the title of the 
ether lessors of the plaisi'tiff. 

2. Whether the line run by Sh^herdy in ltS4, is^not 6^nckiM 
sive agiiifei^t the heirs^ ef Doumy and those holding mider hich; 

As^ to the ftrstpoint, i am-elearlv of opinion, thatth^decisiM 
ef the Supreme Court, given in JbHl term, 1802, in the dase 
of Jaeksonf tos d4m. JoHts a/fsd omers^ t. Brinckerhoff, is vaiidt 
and iDeontroverl9>td, flowing froA^ the dearest prineiples of kw^ 
and fortified by fhe soundest dietates- of policy. This jud^ 
ment hm been veeog^heA in the :»^ c^ Jackson^ etr idm^ 
Youngs^ and oihen^ ^^ Vreitnbtrgkiy ^V Johns^ JR^. 163;) aiK^ 
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I N ERROR, ha& never, that I know of, been called in question until now. 
ALBANY, And although not binding' on this court, yet it is, under these 
circumstances, entitled to peculiar weight; and it is time the 
question should be definitively settled. 

An important point to adjust is, whether tlie conveyance 
of Tibbits was void or voidable. A thing is void which is 
done against law, at the time of doing it, and no person is 
bound by such acts. A bond given for a purpose malum in se, 
or for performance of a malum prohibitum^ as maintenance, is 
absolutely void. The conveyance of real property, when there 
is an adverse possession, is void at the common law, as con- 
stituting the offence of maintenance. 

*The statute againdt maintenance also prohibits sueh grants, 
and subjects the seller and feuyer to penalties equal to the value 
of the lands: one moiety to enure to the informer, and the 
other to the state. There can be no doubt, then, but that the 
act, being void, no right could be transmitted from the grant- 
or, or pass to the grantee. Nor can the heirs o( Douw be 
concluded by an act which the law declares a nullity. 

As to the assertion, that this grant operates as an extin- 
guishment of the title, I consider it as a mere dictum, and en- 
tirely groundless. The offence of maintenance was punishable, 
at common law, by fine and imprisonment. By statute, in 
this case, a penalty; equal* to the value of the lands, is incurred. 
Another punishment is now contended for ; a forfeiture of the 
land itself; a doctrine totally unsupported by law, and which 
would produce the most mischievous consequences. It would 
encourage intrusion upon property, clog and embarrass alien 
ations of real estate, and open a wide door to fraud and in 
justice. 

As to the second point; whether the line run by Shepherd^ 
in 1784, is not conclusive s^ainst the heirs of Douw, and those 
claiming under him. 

In 1754, a surveyor, named John R, BleecJcer, made a regular 
partition of the patent of Hosick, of which lot No. 48. forms a 
part. This patent is described as lying on both sides of Hosick 
creek, being in breadth 5n each side of the said creek, two 
English miles, that is to say, two English miles on one side 
of the said creek, and two English mites on the other side of 
the said creek. In November, 1803, the Supreme Cour4 (2 
Caines, 177.) recognized and establislied the survey of BleecJcer, 
The mode he adopted, was to run the outlines, so as to be 
enabled, at any point of them, to strike the creek at two miles 
distance, in some one direction, though he might be nearer to, 
er farther from it, than two mifes in other directions ; and this 
the court ''^considered as much more practicable, and better 
calculated than any other to satisfy the words of the patent. 
The mode adopted by Hazel Shepherd, in 1784, was, by 
MO 
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taking a traverse of the creek, tbe breadth of lot No. 48. and IN er ro^^ 
by running out, from a central point of such traverse, the dia- 
taaoe of two miles from tbe said creek. 

The diiBcuity in this mode is, that i^ some ii^stances, tba^ 
outhaesof tbe pi^tent would, in many poiBt&, be aear^er to, and in 
others m^re distant thaa two miles fron^ the cceek; wiiich 
would be contrary to tb£i woifds of the gra^t. 

The mode now adopted by the stajte is variant fr^rni either 
of them, and considered as the only practicable one, in cases 
like the present. It is to run the bounds so that every point 
in them shall be exactly the given distance from the point 
nearest to it in the creek, or river. In this manner the reser^ 
vation on each side of Fish creek has been run ; also the res- 
ervation of Qj^^ naile along the east side of the Niagara river. 
It is obvious, that neither Bleecker^s nor Shepherd's mode of 
making the survey corresponds with this. According to the 
map and field-book of the partition made by Bleecker, and the 
Une actually run by him, the lot No. 48. includes the premises 
in dispute, and the outlines of the lot are in no part above, 
and in many places within, the distance of two miles from the 
creek, or river. The outlines of No. 48, if I rightly understand 
tlie special verdict, do not violate tbe rule adopted by the 
state, although the general outlines of the whole patent do. 
And as this survey has been made, and geiierally acted on, for 
half a century, I am not disposed to call it in question, on an 
occasion when it does not interfere with the true rule which 
ought to have bteen. a4opted. 

The remain! 1^ que$ti<]in is, whether the representatives and 
grantees under Houw. are npt estof^d from controverting the 
survey of Shepherd, by the admissions *and acts of th^ir con- 
stituent, in relation, to No.. 48, of which thie. pcepis^i? in depute 
are part. It does bqJ appear tha^t JD<>w«^ eip ployed *SScpAer4 
to subdivide No. 48, that he ^ve bii» instructions, or that h^ 
was. apprized of the moide of his {Sheph^rd^s) procedure, wbea 
he paid him. for the survey. It. would then, be a harsh aad 
violQi^t constriictiQn of thjs transaction, to conclude. JQoKi^ as^ 
to a survey, of the principles of which he. w^s igao^^t. I^qt 
No. 48. y^B known only m such by thi Oifiginal partitiofi of 
Bleeeker. ^ <|irect^o^ to subdivide this lot, ws^s B^ directipo^,; 
in efiect, to conform tp the survey of Bheck^r. The lea$€^ 
of JDqu^, given in nS5, for the lot No. 13, part pf No. 4S> 
bounds by the sputh foe, qf No. 48. Wheth<Br tbia is to be 
considered i|i reference to the line of Bl^ecJ^er, pi;- the Une of 
Shepherd, is not clear ; but as Doup) only directed a subdivision 
<^ the original lot No^ 48, we are to suppose that he intended 
to go to the south line of the ordinal partition of tbe patent. 
At any rate, it would be a piecipitate and unjust determinar 
tion to say, that the errors of a surveyor are to operate as an 
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TROitir 

V. 

BmircHAKD. 



m EKROk. eiioppel t6 the elakiti& 6f the ptoprietbr, tipon grcmidfi^ s6 ^quiT 
oea! and obsctire. 

Although I entertain lio doubt, upofi the quc^tioi^ iX kw, 
jei I ant nd altogefher csk^r on the question of the botiikb of 
the pcfctent, af ismg upon the speckl verdict. So fer, howevefj 
Its I can judge, upoii a pohifl ito compMeateid, anid on ^ suhjiect 
so foreign from 1117 usifal mnge^ ef im^esti^gs^tiofk', I am for df 
ffrming tbre judgrnent of fh« Sapretoe Court. 

A majoritjr of the court bcfkg of the HaMe o{]4fiSofi ; h Wa» 
hereupon, ori^^ej^isi), Ai>ju:MEX]^ and BE^AftEB, tbdtt tb& |udg 
nvenf rendered by the Supreme Cotrrt in this csmse, be a^rmed. 

Judg^iieivl of affintia^e^^. 



iMNlH 



iM 



[♦508] 



*STEFHtfi^ Thorn, plaintiff in etrdf^ 

against 
Anthony L Blanchard, defendant in error. 



Where A. and THIS cause came before the covert, oft a Writ of ettm Ifoai 
babiu^te of the *^^ Supreiwe Court* The pfes<6nt defendant m ertfor ferottght 
same county, an^^ action fof dr libel, in the courit belotr, against f h^ pfeintlff 

Skfn'^to T; ni ^'^^• 

council of ap. Tbe^ i&^sieiSkoU dUftted, thiif wher^lvs^ thei ^id AntHmj^ i^, 

mi1SltB!,'dSl *^^-? y^^ t^ ^^''^ iSSfepAm, well knowing ih^ presiiafes, but co«- 
im< attorney, frivifilg, mA wkk^dly aifd m^Moutily iaiteiiding to ii^jtir^ fbd- 
h^ kSSS^r ^^ -4»<Sm»^, Hi^ his aforesaid good f^mnef feii?ifej ci^dit aild^ 
motives m i^s i^ep^lSattion, aii^ to Iking him into publi^c scandal, iiifbn^y and 




some, 



and the 
a 



emoluments a- ^^^ hi* stfitf hofto^ablfe atid tudtfttii^fe office' of <fi^trictf attorney;^ 
risings from the vn die dt^rict aforesaid, h^et^tofbre^ to wit, im %h& seventh" d^f 
Sus^'iSTther ^^ -^P^h in %h&jmt of Our Lo¥d one thotfsaiid eigfet huiwl^edt 
cases, gave rise a'nd three, at JSidetk/m ^ county 6( ffaskingtan, t&wky ai th«i! 
me?^^ ^"^Md «**y ^^ i* ^^^ cmmy of A^my, tfyie^eM, did,, fklfeely and 
praying that B. malic^k)U%, writ(G aftd pubMbh, or dtt«Efid> 01^ pmeiM!^ to Ito^ wHtf^ 

might be re- . 

moved from office, which petition was rfef[d'bythe council, who removed B. from hi^ office ;' it was' held 
that an action for stltbtfli^^wiltf n«t lU ei^iiist' Ak at thid-suit'of K Though the' iMbrd^iih sticb' c^^, be-fitlsey, 
and actionable, in tfierMehfSf. y^i it^ is incuihbent <mi the- plaSotiff to prov^ exprt^ mdice voi* that tlie- pe 
tition was actually mnlicious and groundless,, and presented merely to injure the pltunlid'% cliaracter:- / 
teems, that where a pei^d' addresses' tf cirtiiiplainl^tGh perBot» eom|$etebt tb redrtMithe gfi&^tuic6 coMplaSir 
td oi^ no action will lie agaaasl-bim^ whetiier lus- stuteiiientbe true or Mse,or his iiotives^inBoco&t # 
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and published^ a certain &ls6, scaadbtous aiid malieious libel, in ekroh. 
of and coneerning the said Anthony^ as siieb district ailornej, ALBANY 
of the tenor and eiieet follomng, tbaft is to say : " To the bon- Feb. I3d».' 
orai>t& tfae eoimcii of appointmdnt of the state of Neu^Yorh ^''^i^^J^^ 
We, the undersigned^ iBbabrtants of the county 4^ Washington^ v. 

(meaming the said ^phen and oth^s> Yttbabttants of the Bi.a»ciia»». 
oonaty of WaMngion^) "i^bambl^ re^resent^ tliat the manner [ * 509 ] 
in which the paUie prosecationis (Bieanttig the ct-iminal 
proaecatkmsi of the good . people of thk^ 8t£^) haye bee» 
managedf by tbe present cyistriet attc^hey (meaning, the 
said Anihmtf^ who was then and theve distriet attorney, as 
aforesaid) is bigMy iBipir<^>er; that, in our qfnnioR, (meaning 
in the of^nion of the said Stephen, and the other inhabitants 
aforesaid,) a nnriiber of indictments have been found by the 
influence of thei district attorney (meaning the smd Anihcmy^) 
who (meaning tite said jkuhoaiy) at that time was actuated 
by imptoper mortires; (meaning that he, the said Amihonyy as 
district attorney aforesaid,, fay undue inAuence in bis said office^ 
and from corrupt motitesv has* caused a numbei of kidictments 
to be feuifii ;) that mailiee towards some, and the emohiments 
ar»iag from tbe public prosecutions i» other cases, have given 
nse to many ihdictnlents, (mesdaifiig that the said Anthonyy as 
dikriel attorney aforefflfeid, bad, from malice in some cases, and 
for unbwfal gam iis other cases, caused many kn<Hctment&) 
Your pietitionersy (mearamg: the saad Steven and tfhe said 
other inbabttanfts,) tberefiHe> (meoniag for the felse^ scandalous, 
wicked anjd midicious causes above-mentioned and fHTelended,^) 
humbly pray, tfaa^ Aathony L Bhamkeari, the present district 
attKDtmey,. (meaning tlie aaaid Anthony, who Was theil^ and these 
dsstriet attesmry, as aforesasd,) may be tfemoved- from tha4 
oflice. " By mmsoxk and m^ans cif the writiBg. and publfshiiig of 
w&ich said £iJse, scandakTUS audi ihaHekius libel, of and eonoenui^ 
the said Amthotmf, in manner aforesaid, the said Anthony is sol 
et^hurtaatdrii^wredinihiagisod nart«vfaEMe, credit and veputar 
tmn, aasd bsoogiii mta p«diti£ eieaxidal) conAenspt, infofidy and 
di^raee,. but was aflerwards, and after the publicatiotiF of the 
said tibei,andbyreaflQviof the unjust sttspteions thereby excited, 
and the imputatioiis Ibeteby made ajgaisist the moral charactec 
of the said! Anthtmi^, to wit, cm the niaAh day of A^il, in the 
year aforesaid,, discharged from his said "^Moiiable and luera>- [ * 510 ] 
tive office of district aitoieney in the district aforesaid, to wit, 
at Stdem, a^nd in the coonty of Washingion, thSit is to say,, at 
the city,, ansd in the eiwiBty (^ Aibtmyf aforesaid.: And hath 
erer sisee been deprived of all the honors, eiBolumento' and 
advant^esf ihsk would,, and otherwise might,, have arisen and 
aecrued! Us him &om the same^ office: And whereas, also, the 
said iS&a/A^ fortlies eontervinas;. aisd wiekedfty and maliciously 
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IN ERROR, intending to injure the said Anthony in his aforesaid good name, 
ALBANY fame, credit and reputation, to bring him into public scandal^ 
vFeb. i809f infamy and disgrace amongst his neighbors and others, the 
good citizens of this state, and to cause him to be dismissed 
and discharged from his said lucrative and honorable office 
Blanchard. q( district attorney aforesaid, in the district aforesaid, afttsr- 
wards, that is to say, on the seventh day of April, in the year 
of our Lord one thousand eight hundred and three, at Salem, in 
the county of f¥a»hington, to wit, at the city and in the county 
of Albany aforesaid; did felsely and maliciously publish, or 
cause and procure to be pubhshed, a certain other false, scan- 
dalous and malicious libel of and concerning the said Anthony , 
as such district attorney, of the tenor and effect following, that 
is to say: " To the honorable the council of appoii^tment of 
the state of New -York, We, the undersigned, inhabitants of 
the county of Washington, (meaning the said Stephen and 
others, inhabitants of the said eounty of Washington,) humbly 
represent, that the mangier in which the public prosecutions 
(meaning the criminal prosecutions of the good people of this 
state) have been managed by the present district attorney 
(meaning the said Antlvony, who was then aiid there disUrict 
attorney as aforesaid) is highty improper. That in our opinion 
(meaning in the opinion of the said Stephen and the other in- 
habitants aforei^aid) a number of indictments have been found 
by the influence of the district attorney,' (meaning the said 
[ ♦ 511 ] Anthony,) who, (meaning the said f Anthony,) at the time, was 
actuated by knproper motives : (meaning that he, the said 
Anthony, as district attorney aforesaid, by undue influence in 
his said of&ce, and from corrupt motives, had caused a number 
of indictments to be found :) That malice towards some, and 
the emoluments arising from the public prosecutions in other 
cases, have given rise to many indictments : (meaning that the 
said Anthony, as district attorney aforesaid, had, from malice 
in some cases, and for unlawful gain in other cases, caused 
many indictments.) Your petitibners, (meaning the said Ste- 
phen and tl>e said Qther inhabitants,) therefore, (meaning for the 
false, scandalous, wicked and malicious causes above-mention- 
ed and pretended,) humbly pray, that Anthony I. Blanchardy 
the present district attorney, (meaning the said Anthony, who 
was then and there district attorney aforesaid,) may be removed 
from that office,^' (meaning the said office of district attorney 
aforesaid.) By reason of the publishing of which said last 
mentioned &lse, scandalous and malicious libel, c^ and con- 
cerning the said ^nMony, in manner aforesaid, the said ^n^ 
thonyk not only hqrt and injui^ed in his good name, fame, 
credit and reputation, and brought 'into public scandal, con^ 
tempt, infamy and disgrace, but was afterwards, and afler the 
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OF THE STATE OP NEW- YORK. '51 1 

publication of the said libel, by reason of the unjust suspicions /v error 
th&r&hj everted, and the imputations thereby made again^ the albany. 
ihoral chliractet of the said Anthony, to wit, on the ninth day Feb. 1809. 
of April, in ihe year aforesaid, dischaiged from his said honor- ^^'"thoriT*^ 
able and lucrative office of district attorney, in the district v. 

aforesaid, to wit, at Salem, in the county of Wastdngtm, that »«'-^»«ha«'>- 
is to say, at the city, and m the county of Albany aforesaid, 
and hath ever since been deprived of all the honors, emolu- 
ments and advantages that would and might otherwise have 
arisen and accrued to him from the same office. And so the 
Said .^n^Aofiy says, that *he is injured', and hath sustained dam- [ * 512 ] 
ages to the amount of t«n thousand dollars, and therefore he 
brings suit," &c. 

The defendant pleaded not guilty, and the cause was tried 
the 27th October, 1807, at the sittings in Albany, before Mr. 
Ch. J. Ketit. At the trial, the defendant in error produced^ in 
evidence, a petition signed by the plaintiif in error, and set , 
forth in the declaration ; and proved, by a clerk in the office 
of the secretary of state, that the same petition was found 
amongst the files of the council of appointment, deposited in 
the secretary's office; and it was admitted, that the same 
petition, while the defendant in error was district attorney, 
was read in the council of appointment, immediately preceding 
the ptaintiflTs removal. The petition is as follows : 

" To the honorable the council of appointment of the state 
of New- York, We, the undersigned, inhabitants of the county 
of Washington, humbly represent, that the manner in which 
the public prosecutions have been managed by the present 
district attorney is highly improper. That, in our opinion, a 
number of indictments have been found by the influence of the 
district attorney, who, at the time, was actuated by improper 
motives. That malice towards some, and the emoluments 
arising from the public prosecutions in other cases, have given 
rise to many indictments. Your petitioners, therefore, pray, 
that Anthony I. BUnchnrd, the present district attorney, may 
be removed from that office." 

'J^he counsel for the said Stephen then insisted, befcffe the 
chief justice, on the behalf of the said Stephen, that the several 
matters so produced and given in evidence, on the part of the 
said Anthony L Bldnchard, were not sufficient to entitle the 
said Anthony L Bkmchard to a verdict in the said action. 
And ihe said chief justice did theti and there decide and deliver 
his opi^nion, that the said several ^natters so produced and [*5i;j] 
give» in evidence, on the part of the said Anthony L 
Blancharid, were sufficient to entitle the said Anthony L 
Sldncha'rd to maintain his said action. Wliereupon the coun- 
sel for the said Stephen Thorn did then and there, in behalf of 
the said Stephen Thorn, except to the aforesaid opinion of the 
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IN E RROR, said chbf justice, and insisted on the matters as insufficieiit to 

ALBANY fiv^in the said action. And inasmuch as the said several 

Feb. 1809.' matters so produced and given in evidence, do not appear, by 

"^^^^^^ the record in the said cause, the said counsel for the said 

V. Stefhcn Thorn did .then and there prepare their exceptions 

Blamchasd. aforesaid to the opinion of the said chief justice, and requested 

him to put his S€»l to this bill of exceptions, containing the 

said several matters so produced and given in evidence as 

aforesaid, according to the statute in that ca^e made and 

provided. 

On this bill of excepticms the writ of error was brought. 
And the counsel for the pktintifF in error i^tated two grounds, 
on which they contended the judgment below ought to be 
reversed. 

1. Because the council of appointment, to whom the petition 
was addressed, had competent power to examine the charges 
exhibited against the defendant in error ; and that toaddress a 
petition to the council of appointment for the removal of an 
officer, the tenure of whose office is during the pleasure of the 
council, cannot be deemed libellous. 

2. To constitute a libel, implied or express malice must be 
shown ; and it is insisted, that malice cannot be inferred from^ 
the fact of presenting to the council of appointment only, the 
petition containing specific charges against the defendant in 
error. The council having competent authority to inquire 
into the truth of the charges, and redress the grievance com- 
plained of, it was incumbent on the defendant in error to have 
shown, on the trial, express malice ; which not being done, the 
plaintiff in err^r was entitled to judgment. 

4 

[ * 514 ] ^Ruisel, for the plaintiff in error. To make out a libel in 

this case, the paper must be false, scandalous and malicious, 
and the publication of it unlawful. In evwy case of a libel, 
there may be a necessary and implied justification, arising from 
the occasion, or the manner and circumstances of the publica- 
tion. (1 Term Rep, 111.) Where a complaint is made to a 
court of justice, to redress a grievance, or to any body of men 
having jurisdiction or power to afford redress, it cannot be a 
libel. This principle was laid down in Cutler v. Dixen, 
(4 Co. 14.) reported by Lord Coke. In Hersey^s case, (12 
Co, 104.) in the star chamber, the bill was exhibited fi'om 
mere malice and spite, yet the court gave damages to the 
defendants, because they had no remedy at common law for 
the slander. The same principle was recognized in the case 
of Buckley v. Wood; (Cro. Eliz. 230. 248. 460. 14.) and in 
Lake v. King^ (l Saund. 131. 2 Bujrr. 807.) it was de- 
cided by Ch. J. JJd/e, and the other judges of K. B^ that a 
petition to a committee of parliament was not libellous, though 
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A contained oMiters fabe «nd scandalous, being in a uamm^tj Jiv bmroh. 
course of justice, before those who, had power to ejcanitne juj^j^y 
whether it was true or false. Feb. 1909! 

The opinion of Serjeant Hawkins (Hawk. P, C b. 1. e. 73. ^^"^j^^^^^T^ 
& 8.) will, probably, be relied on to show, that where the pro- v 
eeeding is malicious and groundless, an indictment will lie ; B^'AHfliiAtp 
but it does not follow, that an action would lie at the suit of 
the partjr. Yet it is the mere doubt of Hawkim^ who, after 
lajing down the priiici{4e, according to the a^ithorities which 
have been cited, says, "Yet, if it should manifestly appear, 
from tlie whole circumstances of the case, that a prosecution 
is entirely &lse ahd malicious, and commenced, not with a 
design to go through with it. but only to expose the defendant's 
character under the show of a legal proceeding ; I cannot see 
any reason why such a mockery of public justice should not 
rather aggravate the offence, than make it cease to be one ; and 
make such scandal good ground of an indictment at the suit 
of the king, as it maies the malice of their proceeding % good [ * 615 ] 
foundation of an action on the case, at the suit of the party, 
whethei" the court had a jurisdiction of the cause or not." 

By an action on the case, Hawkins^ no doubt, intended an 
action for a malicious prosecution, which will lie wherever a 
person is prosecuted maliciously, and without cause ; for prob- 
able cause is, in such suit, matter of justification. He could 
not have intended that an action for a libel would lie, for he 
says, in the next page, that truth is no justification of a libel. 

Though Lord Mansfield, in the case of Ashley v. Younge, 
(2 Burr. 807.) says, there is good sense in the opinion, of 
Hawkins ; yet he co»sidered it as not applicable to a case in 
which the court has jurisdiction ; and he relies on the case of 
Lake v. King as an authority. 

The council of appointment, though not a court, have power 
to remove officers who have been guilty of any misconduct, 
and thereby to redress the grievance. If this petition had been 
published in the gazette, it would have been libellous ; but it 
is not so, when presented to the proper persons who have 
power to remedy the evil, which was the subject of complaint. 

In the case of King v. Bailey , (4 Bcic. Abr, 452. Libel, A. 2. 
Andr, 229.) where a paper was addressed to a general and four 
principal officers of the guards, to be presented to the king, for 
redress, suggesting a fraud by a military officer; the court 
held it no libel, but a mere representation of an injury, dncwn 
up in a proper way of redress. 

So in the case of Rex v. Baillie, (Esp. Dig. 506.) where a 
work was distributed among the governors of the Greenwich 
hospital, reflecting on the conduct of Lord Sandtoichy Lord 
Mansfield held, that the distribution of the copies to the 
persons who were, from their situation, called on to redress the 
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^Henrg and Vtin Veehten, contra. The general principles 
which have been laid down by the counsel for the plaintiff in 
error, ar^ not denied ; and the rule to be extracted from the 
summary of therh given by Serjeant Hawkins is, that where a 
person proceeds according to the ordinary course of justice, he 
will be protected ; but he must come into a court of justice 
with pure hands and honest intentions, for the purposes of 
truth and justice ; not with vindictive feelings, and to gratify 
his malice. Two cases have been cited, which are supposed to 
be out of the rule, as confined to a proceeding in the ordinary 
course of justice. In the case of King v. Baiky, it appears that 
the complaint was made to superior officers, who had the power, 
and whose duty it was, to bring the inferior officer before a 
military court, to be tried for his misconduct ; it was, therefore, 
in the regular and. usual course of justice. The governors of 
Greenwich hospital were a corporate body, and had power to 
take cognizance of, and redresis the grievance ; and the com- 
plaint was made by one of the deputy governors, whose duty 
it was to make it. 

Again, as to the petition to the committee of the house of 
commons in England. The house of commons is the grand 
inquest of the nation, to bring all offenders to justice ; and at 
the commencement of each session, a committee for grievances 
is appointed; (4 Inst 11. 5 Com. Dig. 206. E. 6. 234. E. 
14, 15.) and the commons may exhibit an accusation to the 
house of lords, by petition, or impeachment. 

In Lake v. King, the complaint made was to the committee 
of grievances, who had a right to inquire into the fact. So, if 
the plaintiff in error had presented a petition to the house of 
assembly, who have power to inquire, and to impeach, it would 
have been in the regular and ordinary course of justice. 

But the council of appointment have no power analogous to 
that of a court of justice, or of the assembly. They have 
power only to appoint certain officers, and to remove *such as 
depend on their pleasure; that is, to declare the will and 
pleasure of the government as to those officers. Their discre- 
tion is unlimited and uncontrolled. It is important that they 
should have correct information ; that their minds should remain 
unprejudiced and unbiased by the representations of interest- 
ed persons. They cannot call the person accused before them, 
or try him ; they cannot eJtamine witnesses, or enter into any 
legal investigation of the truth of the charges. Even if the 
officer should be acquitted of every charge, still he may be re- 
moved from office. For what purpose, then, would be a power 
of inquiry, when the power to remove remains uncontrolled ? It 
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nrould merely serve to invite charges, not for the sake of the IN error 
public good, for the purpose of truth and justice ; but to grat- albany 
ify private hatred and malice. If the council have power to Feb. 1809.' 
receive charges, they must have the power to tiy ; but it will ^""^Jij^^^^J^ 
not be pretended, that they can compel the attendance of the v. 

accused, or of witnesses, or even administer an oath. If a wit- Blawchard. 
ness should come voluntarily before them, and take an oath, 
he could not, if he swore falsely, be prosecuted for perjury. 

It may be said, that it would close the doors of the council 
against all representations, if those who make them are liable 
to be punished, in case they are false and scandalous. But a 
possible inconvenience, in a particular case, is not a sufficient 
reason for granting a general license to all the world, to make 
what representations they please. The only shield which a 
person ought to have, and which an honest man can wish, is 
truth. A deliberately felse and malicious charge against a 
public officer, presented to the council of appointment, ought 
not to be protected. Such representations are generally made 
from selfish or sinister motives, to gratify violent and malignant 
passions. Such a license is dangerous in the extreme. It strikes 
at the basis of a republican government, public confidence. Is 
ajudtcial *officer, a recorder of one of our cities, to be removed [ * 518 ] 
from office, on a false and malicious charge, made by some 
prejudiced and malignant individual ? Good men will be driven 
from offi6e, or decline to serve, if they are to be liable to be 
thrust out, unheard, by the secret machinations of malevolence. 

Again, the decision of the council is final and conclusive, 
and without appeal. What is the meaning of the 13th article 
of the constitution, which declares, that ^'no member of this 
state shall be disfranchised, or deprived of any of the rights or 
privileges secured by the constitution, unless by the law of the 
land, or the judgment of his peers ?'* If it is said, that the tenure 
of the office is at the pleasure of the council, and they have a 
constitutional power to remove; then, we say, the inquiry is 
■ nugatory, and the council is not the proper place for the hear- 

ing and decision of such complaints. 

By the 4th section of the act concerning the rights of the 
citizens of this state, (10 sess^. c. 1.) it is declared, that " no 
person shall be put to answer, without presentment before 
justices, or matter of record, or due process of law, according 
j to the law of the land." H<>w is it possible to find any analo- 

gy, in this complaint to the -council, to any course of judicial 
proceeding known to the constitution and laws of the state, or 
to any of the cases in Englimd, which have been cited ? 

It may be observed, also, that .in air those cases, the party 

I had another remedy, by an action for a malicious prosecution. 

Here the party has no other remedy but the present action, 

and if it is not supported, he is remediless. The council keep 
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IN ERROR, no record of acquittal, on which an action for a malicious pro9^ 
ecution could be founded. 
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Feb. 1809. 
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T. A, Ejnmet, in reply. This action is novel, and in that 
view, it is important. No inference can, or ought to be drawn, 
from the truth or falsehood of the charge. *The only question 
is, whether such a petition, so presented, affords such a legal 
inference of malice, as will support the action. I say legal in- 
ference of malice ; for malice is a question of law, to be de- 
cided by the court, not a question of fact to be determined by 
a jury. (2 Ld. Raym. 1493.) In the ordinary case of an action 
for a Ubel, the plaintiff first proves the publication, and then 
rests his cause. The only fact for a jury to find, is, whether the 
defendant had an evil intention towards the plaintiff; if so, the 
law will infer malice from the publication. In the case of Jones 
V. Given, {Gilb. Rep, 185.) Lord Ch. J. Parirer says, ^^ Malice 
and maliciously are terms of law, which, in a legal sense, always 
exclude a just cause;" "and the court, and not the jury, have 
ever determined of malice." What is reasonable, or probable 
cause, is laid down by Justice Buller, (I Term Rep. 520.) to be 
matter of law. Hence a distinction may be stated, which will 
guide the court in the decision of this cause. In an ordinary 
where there is no duty to be performed, or trust dis- 



ease, 



charged, in bringing a matter into the course of justice, there 
the uttering of defamatory matter is, prima fade, evidence of 
malice ; but where a party discharges his duty, in bringing a 
thing in the way of judicial inquiry and redress, there the law 
does not imply malice, but it must be proved aliunde ; I say, 
in discharge of a duty, whether of perfect or imperfect obliga- 
tion : as what may be said by a member of k church, in the 
course of church discipline, {l W. Black. Rep. 386. 3 Johns. 
Rep. 180.) So where words are spoken in confidence, as to 
the character of a servant, or the credit of a person in trade ; 
{Bull. N. P. 8.) or a matter is told as a story, (Cro. Jac. 91.) the 
law implies no malice, and no action can be sustained. In all 
these cases, and in many others which might be stated, the 
situation of the party, and the occasion of uttering the words, 
prevent the legal inference of malice ; though the plaintiff may 
proceed to prove malice, aliunde. Now, the giving the char- 
acter of *a public officer to the council of appointment, does 
not go further than the cases which have been stated ; and as 
the plaintiff has only proved the publication, without proceed- 
ing to show malice, the action is not maintained. 

There are cases in which no action can be maintained, 
though words are spoken froiQ express malice ; as by counsel 
in a cause, in a court of justice ; so when any thing is said or 
done in a course of judicial proceeding ; or where memorials 
or petitions are presented to persons having the power to hear 
370 



OF THE STATE OF NEW-YORK. 530 

and redress grievances. It is true, that in some of the cases IN ERAOR 
of this description, an action will He for express malice, but not albany 
an action of slander, or for u libel. It is said, that falsehood Feb. 1809.' 
carries with it proof of mahce. Not so ; for a matter may be ^^^•"^v^-^-^ 
untrue, and vet be stated from good motives and innocent in- y. 

tentions. If, then, malice be an inference of law, the jury Blakchard. 
are not to decide upon it ; and the ground of the bill of ex- 
ceptions in this case is, that the judge left it to the decision 
of the jury. 

This case comes within that class of cases which have been 
mentioned, of memorials or petitions to persons empowered to . 
redress grievances. It is not requisite that the persons ad- 
dressed should have power to send for witnesses, or to try. 
Where articles of peace are exhibited, the justice merely binds 
over the party to keep the peace; so as to affidavits, in sum- 
mary proceedings before magistrates ; or words spoken by 
counsel, in the course of a cause. There is, and can be no 
compulsory process for witnesses, which is requisite only in 
case of a trial. The committee of grievances in parliament, 
have no power to compel the attendance of witnesses, unless 
it is given to them by statute. Nor had the officers of the 
guards, or the governors of Greenwich hospital, in the cases 
which have been cited, any such power. And, in none of 
these cases, it is to be observed, would an action for malicious 
prosecution lie ; so that the party was equally *remediless with [ * 521 J 
the defendant in error. But it is asked. Are parties to be with- 
out redress ? It is not for me, nor for this court, to point out 
the remedy. In every case, where the party is not protected 
by the overbearing policy of the law, as in the cases of judges 
and juries, an action will lie, if express malice, and want of 
probable cause, can be proved. But the remedy is not by an 
action founded on implied malice. In such a case as this, the 
action does not rest on the truth or falsehood of the matter ; 
but only on express malice, or want of probable cause. 

If the petition to the council be a libel, then the council who 
put it on their files are liable to an action. Can it be the 
meaning of the constitution, that the council shall have power 
to displace public officers, at their pleasure, and yet that they 
should not inquire into the character and conduct of those' 
officers, nor listen to complaints against them ? 

The article of the constitution, and the section of the bill of 
rights, which have been cited, have no application. The office 
of a district attorney is not such a franchise as the framers of 
the constitution had in view. And the clause in the act de- 
claring the rights of citizens, intended only that they should 
not be compelled to answer. They may answer voluntarily. 

Private, wanton and malicious slander i^ not to be put on 
the same footing with the petition in this case, signed by twenty*- 
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jN ERROR, four respectable freeholders of the county, acting in dischai^gs 
ALBANY <^f what they conceived to be their duty. If they may be 
honest, tlie law will not imply malice, merely from the present- 
ing of the petition, though the facts stated are not true ; but 
express malice, or want of probable cause must be proved. 
This is the distinction for which I contend, and on which I 
rest the cause. 



Feb. 1809. 
Thobit 

V. 

Blanchard. 
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*Henry observed, that in the case of Jarvis v. Haihewayy 
(3 Johns. Rep, 180.) which had been cited by Emmet, Judge 
Spencer, who delivered the opinion of the court, expressed 
himself satisfied with the charge of the judge ^i the trial, who 
left it to the jury to decide whether the words were spoken 
maliciously or not. "In actions of slander," he said, "it is 
of the essence of the action, that the words be spoken 
maliciously, and that, as matter of fact, belongs to the jury to 
decide." It was in the power of the present plaintiff in error 
to have excused or justified himself, if he had any defence. 
How can you prove express malice 1 Is it to be supposed that 
the party will declare that he is actuated by malice? It must 
always be inferred from circumstances ; and the falsehood of the 
chatge is, prima facie, a ground for the inference of malice. 

The Chancellor. This cause comes up on a writ of error 
from the Supreme Court. 

It presents the question, whether a petition to the council 
of appointment, containing false allegations, and praying the 
removal of a public officer, is good cause of action, as for a libel. 

This question is novel, of much interest and importance, and 
well merits a fuller consideration than the present occasion 
affords. 

There is no question, as to the form of pleading. Whether 
a petition containing allegations true or folse, (for here they 
are to be taken as f^lse,) addressed and presented to the coun- 
cil of appointment, respecting a public officer, is merely, from 
the circumstances of its address and presentation, excluded 
from the general principles applying to libels, is the question 
jpresented. 

The council of appointment forms one of the great depart- 
ments of government, which has duties of a very important 
nature assigned to it ; almost all the officers *of government 
are appointed by, and hold their offices during its pleasure ; 
constitutionally, the council is only responsible for the abuse, 
not for the liberal, uncorrupted exercise of its powers. 

It is, doubtless, the interest of the public to have the door 
of information as widely expanded to a body of this descrip* 
tion, as the delicate trust confided to thehi, and the extent of 
the objects committed to their management, require. 
372 



i 



OF THE STATE OF NEW-YORK. 



523 



ALBANY, 

Feb. 1809. 

Thorn 

V. 
BLA5CaARil. 



Before the general legal principles, which may be permitted IN error 
to influence this question, are considered, it may be well to 
examine the authorities which have been relied on in argument, 
to discover whether any positive rule, or satisfactory analogy, 
can be discovered from them, to assist our determination. 

There is one distinction, which, it appears to me, is a solid 
one, pervading all the cases which have been cited. I shall lay 
it down as collected from them, to enable the court to compare 
them with it, and apply it to them, as Iproceed in the examina- 
tion of those cases: it is this, that all of them, the case from 
1 Term Rep, 520. excepted, are cases of a prosecution in a 
course of justice, or a complaint founded on private right or 
private injury, in which the recovery of the one, or the redress 
of the other, was the object of pursuit. 

The first case cited is that of Buckley v. Wood, (Cro. 
Eliz, 230. 347.) In that case the counsel for both parties 
agreed, that if the complaint was in a course of justice, no 
action would lie. 

In that case, the slanderous matter alleged in the bill ex- 
hibited in the star chamber, was not examinable there, and so 
the action was sustained. 

The same case is reported in CoAre, (4 Co, 14.) but more at 
large ; and from tliat report, it appears, that it was resolved by 
the whole court, that for any matter contained in the bill, which 
was examinable in the said court, no action '^lies, although the 
matter is false. Not so, if not examinable there. 

The case of The King v. Lake^ [\ Sound, 131.) arose on a 
petition, addressed to a committee of grievances. From the 
record it appears to have been presented in the course of ob- 
taining justice against the acts of an ecclesiastical jurisdiction, 
which, the petitioner alleged, oppressed both him and hia 
tenants ; and, after several debates, it was agreed, that the ex- 
hibiting the petition to a committee of parliament was lawful, 
and that> no action lies for it, though it be false and scandalous, 
because it is in a course of justice. 

In the case of Ashley \, Young, (2 Burr, 807.) Lord 
Mansfield denies that a matter given in evidence, in a course 
of justice, may be prosecuted in a civil action, as a Ubel. He 
adverts to the case of The King v. iafce, and recognizes its 
doctrine. 

Of the case of the deputy governor of Greenwich hospital, 
we have no report. It was, probably, from his situation, his 
duty to correct the abuses prevailing in the hospital, and he 
confined his communications only to the governors. 

The case of The King v. Bm'ey (4 Bac. Abr. 452.) arose 
on a writing directed to General Willis, and the four principal 
oflicers of the British king's guards, to be presiented to the 
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It was neld to be no libel, for it was a representation ol an 
injury. 

Circumstances may justify a writing, which, destitute of 
them, would constitute a libel ; and the mere publication of 
such writing, without the attendant circumstances to justify 
Blarchard. it^ carries with it an evidence of malice. (I Term Rep. 111.) 

In the present case, no private right was attempted to be 
asserted; no redress of private injury sought, to which the 
summary justice of removal could be applied. *It was not 
calculated to correct a public grievance, unless that grievance 
existed. 

As it was not in the regular course of justice, it was, in my 
opinion, made at the peril of the petitioners. 

If the interest of the community is to be essentially promoted 
by affording the council every possible facility to collect the 
most authentic and correct information, it must certainly be at 
variance with that interest, to expose it to be practised upon 
and deceived by calumniators, so as to become the involuntary 
agents of attaching the most invidious charges to officers of 
irreproachable conduct, and spotless reputation. 

If it were only necessary to frame an address to the council, 
to exempt the representations made to it from the legal conse- 
quences of composing and publishing a libel, the files of the 
council might be polluted with the effusions of malignity and 
detraction with perfect impunity. 

The council may inquire, but they possess not the power, 
nor are they constitutionally competent to examine and deter- 
mine upon an accusation, so as to produce the effect of a trial 
at common law ; their inquiries and determinations must ne- 
cessarily be summary and prompt, and unaided by those pow- 
ers which enable courts of justice to investigate thoroughly, and 
decide properly, on the subject matter. They cannot compel 
the attendance of witnesses, and even the officers accused are 
not legally compellable to appear before them, though thej 
may be disposed to do so, from considerations of expediency. 

The legal position deducible from these premises, and from 
the principles of our government, in my opinion, is that the 
council may receive every information relative to the conduct 
of public officers, necessary to enable it fairly, impartially and 
discreetly, to exercise the power vested in it ; but to be given 
at the peril of the. informant. If he approaches the council 
with other than pure views ; if, under the mask of vindicating 
his ^violated rights, seeking a redress for injuries, or removing 
a public grievance, he calumniates the man against whom he 
prefers his complaint, I can discover no legal, or even plausi* 
ble ground to shield him from answering as a libeller ; and tlie 
opinion of the court from 4 Co. 14. in the case of Buckley y 
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fVood, I consider as very apposite to this case. It is dictated in error 
by sound principles of law and solid sense. 

If such matters may be inserted in bills, exhibited ^^ in great 
slander of the parties, and they cannot answer it to clear them- 
selves, nor have their actions, as well to clear themselves of 
the crimes, as to recover damages for the great injury and Blanchard. 
wrong done them, great inconveniences will ensue. But the 
said libel, without any remedy given to the party, will always 
remain on record, to his shame and infamy." 

For these reasons, I am of opinion, that the judgment of the 
Supreme Court ought to be affirmed. 

L'HoMMEDiEU, Senator. This is the first instance, I believe, 
where an action has been brought for a libel, *for words in a 
petition to a council, for removing an officer of government. 
It appears to me to be very different from a libel not attended 
with this circumstance, and does not, prima facie y carry with 
it the presumption of malice. I believe, on examining the pe- 
titions to the council, for the removal from office, hundreds will 
be found as libellous as this. I have seen a great many my- 
self And if all the facts they state, and which they profess 
to believe, and which cannot be proved before a court of jus- 
tice, are to be adjudged libellous, and done by malice, there may 
be prosecutions without number ; and an end will be put to 
all complaints, against persons holding offices, for their re- 
moval ; for what person would complain, or tell his opinion, 
respecting the misconduct of officers, when he would be liable 
to be harrassed in a court of law, and be put to great expense, 
even if he could prove *his opinion correct. This shows the 
necessity of proving that such petitions were presented through 
malice by the petitioner, in all cases of this kind, and not leave 
it to be inferred, because they are not able to prove the facts 
in a court of law. 

The council of appointment being a court, if I may so call 
it, to hear all complaints against officers of government, there is 
an implied protection for the complainants, unless it can be' 
proved the same was done by malice. This is the case, in 
other courts, in many instances, cited from the books, on the 
argument, before this court. 

It is common for the council of appointment, on complaint 
against an officer, to notify him of the complaint, and to cite 
the witnesses against him to attend at a certain day ; if the 
person complained of is acquitted, and the charge not proved, 
shall the person complaining be charged with a libel, unless 
the charges can be proved to have been made through malice ? 

In this case the petition was made openly, and signed by 
24 persons, many of whom were respectable inhabitants of 
Washington^ and must have been well known to Mr. Blanch" 
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IN ERROR, ard ; and is it not a very extraordinary thing, that all those 

ALBANY persons should sign that petition through malice ? On the 

Feb. 1809/ contrary, the presumption as, that they did it with a good 

^"^^^^^ intent, and for the public good, and spoke the truth when 

V. ' they said "in our opinion," s&c, as nothingappearsthatit was 

Bi.ANCHAUD. ^Qi tj^gjy opinion, and there is no proof of malice. Further, 

it seems strange, when this spetition *was puWic, at the time, 

no prosecution was brought for a number of years. The 

petitioners might have been able to prove their opinions, at 

tlie time ; but they may not be able to do so, after so long a 

lapse of time. 

Besides, it does not appear, that this petition was the cause 
[ * 528 J of Mr. BlancharWs being dismissed from office ; *but the con- 
trary, as neither he nor the complainants were cited before the 
council ; but rather that the council removed him for other con- 
siderations, or were of the same opinion with the petitioners. 
On the whole, I am clearly of the opinion, that the judg- 
ment of the court below ought to be reversed. 

Clinton, Senator. It is to ibe regretted, that the ihasty de- 
cisions of the judges at the circuits, formed and pronounced 
without time lor deliberation, and without an opportunity of 
recurring to authorities, are not, in all cases, subjected to a 
revision in the Supreme Court, before they are brought to this 
forum. Instances then would not occur before us, like the 
present ; and we should not be necessitated to review a decision 
which violates the most sacred and unquestionable rights of 
free citizens ; rights essential to the very existence of a free 
government; rights necessarily connected with the relations of 
constituent and representative; the right of petitioning for a 
redress of grievances, and the right of remonstrating to the 
competent authority, against the abuse of official functions; 
and there can be no doubt, but that the candid and learned 
judge, who presided at the trial of this cause, would willingly 
have availed himself of an opportunity to retract a decision, so 
' erroneous in itself, and so pernicious in its consequences. 

It appears that the defendant in error was a district attorney, 
for the district of which the county of Washington is a part ; 
that the plaintiff and twenty-three other citizens of that county 
represented him to the council as having been guilty of mal- 
versation in office: That, aft^.die lapse of some years, the 
defendant obtained the petition from the files of the council, 
and instituted this suit ; that the chief justice, at the circuit, 
charged the jury that the petition was sufficient to support the 
action, and the jury, accordingly, found a verdict for the plain* 
tiff in the court below, 
r * 529 ] *Tbepe can be no doubt, but that malice, as well as lal«e- 

■bood, is essential to sustain &b action of slander. A variety 
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of cases go to establish, that where the words are in themselves IN error, 
actionable, yet, if sfpolteQ without any malicious intention, m albany 
the confidenoe of frtendship, in the performance of church dis- Feb. I809/ 
cipUne^ in the regular course of judicial proceedii^s, or in the 
discharge of the duties of life, an action of slander will not lie, 
because the circumstances, under which they are &poken, de- Blahchard 
stroy the presumption of malice ; and without malice there can 
be no slander. In ptoof of this position, I refer generally to 
the cases which have been cited, where a character was given 
of a servant, in confidence ; where one friend advised another 
of the probable bankruptcy of a merchant ; where false charges 
were exhibited against a person, to bind him to his good 
behavior; where a clergyman recited a false story, out of IWs 
Martj/rology, from the pulpit ; where crimes were charged, in 
tlie course of ecclesiastical discipline ; where a cdunsel used 
reproachful and slanderous words in a court of justice. All 
these cases, and more ihat might be referred to, establish, be- 
yond a doubt, that without malice, either express or implied, 
an action of slander, for words spoken, or words written or 
printed, cannot be supported. In the case of Edmomon v. 
Stephenson, (Bull, JV. P. 8. the case where an injurious 
character was given of a servant,) Lord Mansfield declared, 
that it was not to be considered as an action in the common 
way of defamation, by words spoken, but the gist of it must 
be malice, which is not implied from the occasion of speaking, 
but should be directly proved. 

The case before us cannot be considered as an ordinary libel, 
where malice is to be implied frctfn. the face of the libel. It 
was, at all events, incumbent on the prosecutor to prove ex- 
press malice ; to demonstrate that an . evil intention existed ; 
to show, in the words of Hawkins, that the petition was entirely 
false, malicious *and groundless, and instituted not with a de- [ * 530 ] 
sign to go through with it, bat only to expose the defendant's 
character, under the show of a legal proceeding. And as this 
was not done, nor attempted ; and as the chief justice did not 
declare that, it was necessary to be done, and charge the jury 
to that effect, I think it, on this ground, a clear case in favor 
of the plaintiff in error. Indeed, I haive no hesitation in going 
further, and saying, that the chief justice ought to have told 
the jury that the presumption was against malice, and that 
in that state of the evidence, they ought not to have hesitated 
about finding against the plaintiff. It is not very material, in 
the decision of this cause, to detepmine whetlier malice is a 
deduction of law, to be decided by the court, or a question of 
fact, to be settled by tte jury. In either hypothesis, it was 
not made out in the presefit calitroversy. 

But there is a certain class of cases, wherein no prosecution 
for a libel will lie, when tJie matter contained in it is fidsc and . 

Vol. V. 48 877 
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IN ERROR, scandalous; as in a petition to a committee of parliament; if. 
articles of the peace, exhibited to justices of the peace ; a pre* 
sentment of a grand jury ; in a proceeding in a regular course 
of justice ; in assigning, on the books of a quakers' meeting, 
reasons for expelling a member ; in an exposition of the abuses 
of a public institution, as in the case of the deputy governor 
of Greenwich hospital, addressed to the competent authority to 
administer redress. The policy of the law here steps in and 
controls the individual right of redress. The freedom of inquiry, 
the right of exposing malversation in public men and public in- 
stitutions, to the proper authority, the importance of punishing 
offences, and the danger of silencing inquiry and of affording im- 
punity to guilt, have all combined to shut the door against prose- 
cutions for libels, in cases of that, or of an analogous nature. (2 
Hawlc, b. 1. c. 73. s. 8. 4 *JSac. Abr. Ab% Esp. Dig. 506. and 
4 Com. Dig. 111. c. 2.) The case before us is an application to the 
council of appointment, for the removal of a district attorney, 
charging him with malversation in office. It is in the nature 
of a memorial for the redress of grievances, addressed in the 
proper channel by which such redress might be had. 

It is admitted by the counsel for the defendant in error, that 
if the paper had been addressed to the house of assembly, as a 
grand inquest, no action could be sustained ; and their whole 
defence rests upon its being sent to an improper or incompetent 
forum. 

It is, at least, doubtful, whether a want of jurisdiction in the 
court to which a complaint may be exhibited, will make it a 
libel ; because the mistake of the court is not imputable to the 
party, but to his counsel. 

The broad case of charging a man with a felony in the Court 
of Chancery is put in the books ; a court obviously destitute of 
criminal jurisdiction. The council of appointment cannot be 
contemplated in this light. It has, at least, some authority 
over the complaint. And, therefore, even if the doctrines of 
the defendant's counsel are admitted to be, in some degree, 
correct, in their application to the council of appointment ; yet 
it would, by no means, follow, that that body was to be con- 
sid<'.red, in all respects, similarly situated as other forums with- 
out a shadow of jurisdiction. 

The application to the council was to remove a public officer, 
for malversation in office. It will not be denied but that the 
council have plenary authority to remove. If so, they unques- 
tionably have the power to redress the grievance ; for with the 
lemoval of the officer, his power to injure must be determined. 
The competency of the forum cannot be disputed ; but it is 
contended, that it is not armed with the necessary powers to 
inquire into official malversation, by compelling the attendance 
. of witnesses ; and that to swear falsely before, them would not 
378 
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*be punishable as perjury. That our laws have not sufficiently IN ERROR 
provided in these cases, may be true ; but this defect of legal albany, " 
provision does not affect the constitutional powers of the coun- 
cil. In their investigations of complaints, they must take the 
best measures in their power to elicit truth and to dispense 
justice. And although their proceedings may be of a summary 
nature, and not, in all respects, conformable to the forms of 
judicial tribunals ; yet it is to be remarked, that the power of 
removal is not with a view to punish the man, but to protect 
the public against the misconduct of the officer ; that it is ex- 
ercised oter the officer, not over the individual ; that impeach- 
ment is a process of a different nature, difficult in its com- 
mencement, slow in its progress, and more extensive in its 
punishment ; that, under the most favorable view of the case 
for the defendant in error, we must agree, that our constitution 
has provided for the removal of a public officer in two ways ; 
by the council of appointment, and by the Court for the Trial 
jf Impeachments ; that the present complaint was addressed 
to the former forum ; and that unless we deny its power to 
expel a public officer, holding during pleasure, from office, wo 
must admit, that the grievances complained of by the plaintiff 
and his coadjutors, were transmitted to the competent and 
proper authority; and, whether true or false, whether innocent 
or malicious, the powerful and commanding dictates of public 
policy must merge and extinguish all individual claims, and 
all personal considerations. 

The majority of the court being of this opinion ; it was, 
thereupon, ordered, adjudged and decreed, that the judg- 
ment given below be reversed. 

Judgment of reversal. 
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ABATEMENT. 

Where D., a creditor of B., in Neuh 
York, attached a debt due from A., 
m Maryland, to B. and C, who 
were partners in trade; and B. 
' and C. afterwards brought a suit 
against A., in this court, to recover 
the same debt; it was held, that 
the attachment pending in Mary^ 
land, was pleadable in abatement 
to the suit here. Embree and Col- 
lins V. Hanna, 101 



ACCORD AND SATISFACTION. 



IMPRISONMENT OF THEIR 
PERSONS. (24 Sess. c. 66.) 

Where a sheriff had a person in custody 
on an attachment for non-payment 
of costs, ai^d the sheriff discharged 
him, by an order made by the 
Court of Common Pleas, pursuant 
to the act for the relief of debtors 
with respect to the imprisonment 
of their persons ; it was held, that 
the order for his dischargrc was 
void, as he was not in custody on 
a conviction for a contempt, but 
only to be brought up to answer on 
interrogatories'; and the sheriff was 
held liable. Jackson \ Smith, ll!j 



See Pleadings, 14, 15. 



ACTS OF THE LEGISLATURE. 



See Act, &Cw 



ACT FOR THE RELIEF OF DEBT- 
ORS WITH RESPECT TO THE 



ACT CONCERNING DISTRESSES. 
(11 Sess. c. 36.) 

The act concerning distresses docs not 
apply to the case of a levy on per- 
sonal property, made by an ofScer, 
under a warrant in the nature of 
an execution. Rogers v. Brewster, 

125 
381 
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ACT TO REGULATE FERRIES, 
&c. (20 Sess. c. 64.) 

A person having a right . to a ferry, 
granted under the act to regulate 
ferries within this state, cannot 
maintain an action on the case, for 
the disturbance of his right. His 
only remedy is for the penalty given 
by the statute. Almy v. Harris, 

175 

ACT TO SETTLE DISPUTES 
CONCERNING TITLES TO 
LANDS IN THE COUNTY OP 
ONONDAGA. (20 Sess. c. 51. 
passed 24th March, 1797.) 

The act to settle disputes concerning 
titles to lands in Onondaga county 
is a constitutional act. Jackson, 
ex dem, Lepper, v. Griswold, 139 



ACT FOR THE PREVENTION OF 
FRAUDS. (10 Sess. c. 44.) 

In an action gui tarn, on the 4th section 
of the statute for the prevention of 
frauds, no costs* are recoverable by 
either party. Clark v. Dewey, 51 

ACT TO PREVENT CHAMPERTY 
AND MAINTENANCE. (24 

Soss. c. 87.) 

See Maintenance. 



ACTION. 

I. An action cannot be maintained, 
in this state, on a judgment recov- 

382 



ered in another state, in an action 
commenced by an attachment of 
goods, without any personal sum* 
mons, or actual notice to the de- 
fendant ; and who was, at the time 
of issuing the attachment, a resi- 
dent in this state. Kilbum y. 
Woodioorth, 37 

2. If a statute gives a remedy in the 
affirmative, without any negative, 
express and implied, for a matter 
which was actionable at the com- 
mon law, the party may sue at the 
common law, as well as upon the 
statute. Almy v. Harris, 175 

9L Where A. gave to B., a receipt for 
lumber to the amount of 475 dol- 
lars, if it held out on inspection, 
.which sum was to be endorsed on a 
bond and mortgage from B. to A., 
and B. assigned over the receipt to 
C, and a suit was brought in the 
name of B. against A., for the 
lumber, as for goods sold and de- 
livered ; and notice of the assign- 
ment was given to A., who admitted 
that he had sold the bond and 
mortgage, (referred to in the 
receipt of A.) to D., but that he 
could get the endorsement made 
on the bond. It was held, that as 
A. had not shown that the endorse- 
ment had actually been made on 
the bond, agreeably to the stipula- 
tion in the receipt ; and the parties 
by their acts having waived the 
specific appropriation of the amount 
of the lumber to the payment of 
the bond, the suit against A. might 
be maintained for the lumber, as 
for goods sold and delivered. Eds 
V. Finch, 103 

4. No action can be maintained on a 
contract for the sale of tickets in a 
lottery not authorized by an act of 
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the legisliture of this state. HutU 
T. Knickerbocktr 327 

See Assumpsit, 1, 2, 3. Action on 
THE Case. Action on Statute. 



ACTION ON THE CASE. 

1. An action on the case lies against 
a sheriff, constable or other officer, 
for maliciously executing process, 
in an unreasonable manner, with 
intent to vex, harass and oppress 
the party. Rogers v. Brewster, 

125 

2. As where a constable, having a 
warrant against A. for a military 
fine, refused to take property ten- 
dered by A., but took and sold the 
horse of A. with the avowed intent 
of hurting the feelings of A. and 
otherwise vexing him, the consta- 
ble was held liaUe to an action at 
the suit of A. t6. 

3. A person having a right to a ferry, 
granted under the act to regulate 
ferries, cannot maintain an action 
on the case for the disturbance of 
his right : his remedy is for the pen- 
alty given by the statute. Almy v. 
Harris, 175 

4 An action on the case will lie by a 
husband against the father of his 
wife, for enticing her away, &c., 
but much stronger evidence of 
malicious and improper motives is 
required than in an action against 
a stranger ; the presumption of law 
being in favor of the father, that 
he was actuated in his conduct, in 
taking his daughter from her 
husband's house, by parental affec- 
tion. Hutcheson v. Peck, 196 



ACTION ON STATUTE. 

If a statute gives a remedy in the affirm- 
ative, without a negative, express 
or implied, for a matter which is 
actionable at the common law, the 
party may sue at the common law, 
as well as on the statute. Almy v. 
Harris^ 175 



AFFIDAVIT. 

A judge of the court of common pleas 
may take an affidavit out of this 
county, when it is to be read in 
the Supreme Court Hopkins v. 
Menderback, 234 

See Practice, 9. 13. 15, 16, 17, 18. 

AGREEMENT. 

See Assumpsit. 



AMENDMENT. 

1. A judgment was given for $5,441 
and 36 cts, and the ca. sa. issued 
thereon was for $5,441 and 37 cts. ; 
in an action against the sheriff for 
an escape, it was held that the exe- 
cution might be amended. Bissel 
Y.Kip, 89 

2. The return of a test. Ji, fa. was 
allowed to be amended, on payment 
of costs. Ross V. Rogers, 163 

3. A writ made returnable " before 
us," d&c. is voidable only, and may 
be amended. Morrell v. Wag' 



goner, 



233 



ARBITRATION. 

See Award. 
883 
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ASSIGNMENT. 

I Where, in an assignment of a 
debtor, in trust for several creditors, 
it was expressed to be all the prop- 
erty, goods, chattels, debts, &.c. of 
the debtor, particularly specified in 
a schedule annexed and referred 
to ; this was held not to be a gen- 
eral assignment of all the debtor's 
estate, but was to be construed to 
operate only as to the articles spe- 
cified in the schedule. Wilkes v. 
Ihntaine and Ferris, 335. 

2. The resulting trust, or residuary 
interest, remaining to the assignor 
afler the purposes of an assignment 
for the payment of debts are satis- 
fied, js not such an interest as 
can be taken in execution ; trnd 
unless the assignment be merely 
colorable, and for the sake of the 
resulting trust, it is not, on account 
of such residuary interest, void. t6. 



ASSUMPSIT. 

1. A. entered into a parol agreement, 
in 1803, with B., for the purchase 
of 100 acres of land. A. took 
possession of the land, and paid 
part of the purchase-money, cleared 
part of the lands and made im- 
provements, and died in 1807. 
The administrator of. A. tendered 

• the residue of the purchase-money 
to B., and demanded a deed, which 
B. refused, but tooki possession of 
the land. The administrator then 
brought an action of assumpsit 
against B., to recover back' the 
money paid by the intestate, and 
also for the work and labor per- 

384 



formed by the intestate, and tht 
improvements made by him while 
in possession of the land. It w.as 
held, that the contract was re- 
scinded, and that the plaintiff was 
entitled to recover back the money 
paid by the intestate, with interest ; 
but not any damages for the labor 
he had bestowed, or the improve- 
ments on the land. CHllet, AdnCr 
of Clemens, v. Maynard, 85 

2. Where A., B. and C, being part- 
ners in a distillery, became jointly 
bound with D., as. their surety, in 
a bond to the United States, for 
the payment of duties on distilled 
spirits, and A., one of the obligors, 
requested E. to pay the amount 
due on the bond to the Unitea 
States, and promised that he should 
be paid, and E. paid the amount 
accordingly. In an action of as- 
sumpsit brought by E. against all 
the co-obligors of the bond, it was 
held,. that D,, one of the obligors, 
being a surety only, and having no 
interest in the distillery, was not 
liable; though the other obligors, 
being parties in interest, would be 
liable on the implied assumpsit 
arising from the promise of A. 
Elmendorph v. Tappen and others, 

176 

3. A. entered on land belonging to B., 
and, without his knowledge or au- 
thority, cleared it, made improve- 
ments, and erected buildings, &c. 
B.. afterwards agreed by parol with 
A^, (against whom he had brought 
an action of ejectment, and recov- 
ered the land,) that he would sell 
the land to A. as wild land, or pay 
him for the improvements he had 
made; it was held that, though the 
promise to sell the land was clearly 
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▼oid by the statute of frauds, yet 
the protnise to pay for the improve- 
ments was not within the statute ; 
but the prbmtse to pay for the work 
and iihproTenleats made, without 
• request/ was a nudwn pattum, on 
which no Action contd foe main- 
tained. FViito' Y. Ha^dttnbergh, 

272 
4. There is neither a legal nor moral 
obligation on the o\mer of land to 
pay for wdrk and labor doae upon 
it, by a person who has entered 
without his consent, or any color 
of right, and hekl the possession 
agaiiist him. t&. 



ATTACHMENT- 

Where a sheriff, who had arrested a 
person, on an attachmeift for non- 
paym^t of oosts in an action of 
ejectment, discharged him, by 
order of the court of common pleas, 
on the ground that A. had been 
discharged under the act for the 
relief of debtors with respect to 
the imprisonment of their persons, 
the sheriff was held liable for the 
costs, the attachment being only a 
process to bring iii the party to 
answer, and not on ^ conyiction for 
- a contempt. Jackson t. Smith, 

115 



ATTORNEY. 

Where an attorney neglects or refuses 
to pay over to his dient the moneys 
he has collected for him, the court 
will ghint a rule for the attoiney to 
show cause why an attachment 
should not issue against him. 

Vol. V. 49 



P^cpk, ez relat, B^on, y. WiU 

AUTHORITY 

1. Where A. gave to B. a power of 
'Mttivney to survey and lay out a 
ci^tain tract of land, and to sell 
the same ^r the best price, so that 
no lot should sell for a less prico 
than a pioportWnate share of 1 ,200 
pounds fbr the whol^ tract, reserv- 
ing a right to revoke the same, &c., 
AW^ B.'l^d the tract surveyed and 
iiud out'into lots, and then sdd the 
■whole:^ €. for 1,-200 poinds, who, 

afterwards, reconveyed it to B., this 
was held to be a good execution of 
the power, so far at least as to vest 
the legal estate in the grantee. 
Jackson, ex dam. M^Carty, v. Van 
Dalfsen, 43 

2. In an action of ejectment brought 
by B. against a stranger in posses- 
sfen'of the land, the stranger can- 
not' dbjedt that B. exceeded his 
power, or that he was guilty of a 
breach of tru^t, in selling the whole 
land to C. ib, 

3. A. gave to B. a power of attorney 
to grant, 'bargain, sell, release, &c., 
in fee, certain lands, and on such 
sate, to execute, seal and deliver, 
in the naifie of A., such convey- 
ances and assurances in the law of 
the premises to the purchaser, in 
fee. as should be needful or neces- 
sary, accoi'ding to the judgment of 
B., his attorney; it was held, that 
B. had no power to execute a deed 
with the QSual covenants of seisin,, 
&c., so as to bind his principal 
IVitonv, ^Hyiserott, 68 

4. An authority must be strictly pui> 

385 
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sued; and an act substantially 
varying from it is void. Nixon y. 
Hyserotty 68 



AWARD. 

1. A set-^ff is allowable against an 
award, in an action on the arbitra- 
tion bond. Burgess v. Ttuher^ 

105 

2. So an award for the payment of 
money may be set off. ih, 

3. Notwithstanding a set-off allowed 
in an action on an arbitration bond, 
the penalty of the bond remains as 
security for all future breaches of 
the condition. ih. 



B. 



BANKRUPT. 

1 . A debtor in insolvent circumstances, 
may, bona fide^ give a prefer- 
ence tq one creditor, to the exclu- 
sion of the others ; and such pref- 
erence, though voluntary, is valid, 
unless done in contemplation of 
bankruptcy. Phoenix v. Assignees 
of Ingraham, in error, 412 

2. Even if an act of bankruptcy be 
contemplated by the debtor, yet if, 
at the instance of, and on the 
application of a particular creditor, 
he pays such creditor, or assigns 
him property, such payment or 
assignment will be valid, as against 
the assignees of the bankrupt. t6. 

BILL OP SALE. 

See Fraud, I, 2. Sale a^d DelAert 

OF Goons. 

386 



BILLS OF EXCHANGE AND 
PROMISSORY NOTES, &c. 

1. A promissory note is not payment 
of a precedent debt, unless there is 
an express agreement to accept it 
in payment, and take the risk of 
the solvency of the maker. Tohey 
V. Barber, 68 

2. Where a note is endorsed after it 
is due, the endorsee takes it sub- 
ject to all the equity and to ever} 
defence, which existed against it, 
in the hands of the original payee. 
O'Callagkan v. Sawyer, 118 

3. Where A., the debtor of B., gave a 
note to C. for the amount of the 
debt, in order to prevent its being 
attached by a creditor of B., and 
before any attachment had issued, 
and C. endorsed the note to D., 
who had advanced money for A., 
it was held, that D.,not being privy 
to any fraud in A., could not be 
affected by it, and might recover 
the note, as a bona jide endorsee 
for a valuable consideration. TFar- 
ren v. Lynch, 239 

4. If an endorsee of a note, who has 
not had regular notice of non-pay 
ment, by the maker, does, with 
full knowledge of the fact, make a 
subsequent promise to pay, it is a 
waiver of the want of due notice, 
and assumpsit will lie against him. 
Duryee v. Dennison, 248 

5 A bill of exchange drawn at New^ 
York, on persons in Baltimore, 
was protested for non-acceptance. 
and the notary testified, that it was 
usual for him, in all cases of a 
protest of bills, where the endorsers 
or drawers lived at a distance, to 
send a written notice of the dis- 
honor of the bill, &c., by post, on 
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the evening of the same day, to 
the endorser or drawer, and that 
he believed that he had sent such 
a notice, in that way, to the en- 
dorsers in the present case, who 
resided at New 'York; this was 
held sufficient evidence, in the 
first instance, to support the aver- 
ment of due notice -to the endorsers 
of the dishonor of the bill. MiUer 
V. Hcickley, 375 

6. Where a bill has been protested 
for non-acceptance, and due notice 
is given to the endorser, it is no 
objection, that the demand of pay^ 

' tneni and protest, &c. were a day 
too late, as they are not essential, 
where the liability of the party for 
the non-<icceptanc€ is already fixed. 

ib, 

7. A bill drawn in New -York, on 
Charleston, South Carolina, or any 
other state, is an inland bill, on 
which a protest for non-acceptance 
or non-payment is not necessary ; 
but a regular notice of non-ac- 
ceptance is requisite to charge the 
endorser. ib, 

9 A subsequent promise to pay, under 
a full knowledge of want of due 
notice, is a waiver of such notice ; 
but where, speaking of several bills 
drawn on different places, and 
under different circumstances, the 
endorser said, ** I will take care 
of the bills,'* or " see them paid," 
this was held not to be sufficient 
evidence of a subsequent promise 
to pay one of the bills on which no 
notice of non-acceptance had been 
given: The promise ought to be 
explicit, and made out by clear 
and unequivocal evidence. ib. 



c. 



CATSKILL PATENT. 

According to the true construction of 
the Catshitt patent, its boundaries 
are to be ascertained by lines, four 
miles distant, in every direction, 
from the Jive plains mentioned in 
the patent, so as to make the 
exterior lines of the patent corre- 
spond as far as possible with the 
sinuosities of the plains, and so 
that a line four miles long, extended 
from any part of the exterior sides 
of the plains, will touch some part 
of the exterior boundary of the 
patent. Van Gorden v. Jackson, 
ex dem, Bogardus and others, in 
error. 440 



CHALLENGE OF JURORS. 

If a sheriff who is a party in the cause 
serves the venire, it is a good 
ground of challenge to the array 
Woods v. Rowan and Coon, 133 



CHANCERY. 

1. Where the chancellor committed 
one of the officers in chancery, for 
malpractice and contempt, and a 
judge of the Supreme Court, in 
vacation, discharged the prisoner 
on habeas corpus ; and the chan 
ceUor afterwards recommitted him 
for the same contempt ; it was 
held, that the chancellor was not 
liable to an action, at the s<iit of 
the officer, for the penalty given 

387 • 
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by the 5th section of the habeas 
corpus act. Yates v. Lansing, 282 
8. The answer «of one defendant is no 
evidence against his co-defendant. 
Phcmix V. Assignees of Ingraham, 

412 

CORPOIfeATION. 

A corporation cannot be isued in a 
justice's court. MinisttrSy S^c, of 
fhxsaekie Church r, Adams^ 347 



COSTS. 

:ri. The statute giving double costs, in 
actions against sheriffs and other 
officers, does not extend to the 
case where judgment is given for 
the defendant on demurrer. Stone 
V. Woods, 182 

2. In an action qui tarn, on the 4th 
section of the statute for the pre- 
vention of frauds, no costs are 

: recoverable by either party. Clark 
V. Dewey, 251 

3. If a suit is settled by the parties, 
without mentioning the costs, each 
party must bear his own costs. 
Johnston v. Brannan, 268 

See Insolvent Debtor, 



COVENANT. 

■3. In an action on the covenant of 
iseisin in a deed, the defendant is 
not allowed to give in evidence a 
title acquired by him subsequently 
to bringing the action; but the 
rights of the parties must be de- 
termined, according to their exist- 
ence and extent, at the time when 

338 



tlie atilion Wfiid commenced. Mnri$ 
V. PMps, 49 

2. If A. convteyB lattd to B., with 
covenant of seiftin, &>c., atnd the 
title to part only of the . land Cails, 
the sale will not be reisdnded, so 
a» to give the t^adeis a right of 
action to recover back the whole 
cdnsideration nio&ey ; but the 
plaint IB only entitled to recover 
damages in proportion to the ex- 
tent o>f the defect of tit^e, or the 
value of the psrt lost; and the 
measure of damages is the value 
of the pai^t for which the title has 
&iled, taken in proportion to the 
price of the whole. tb, 

3. A., by articles df ^agi^eeroe&t with 
B., bargained, covenanted, and 
agreed, that he would let and hire 
to B., a <bertain farm, fbt the term 
of 6 years, from the 1st of April, 
1807, to the 1st of ^€^^7, 1813, 
on condition thsrt B. should pay 
250 dollars on the 1st day of April 
in each year, during the term; and 
B. covenanted to pay the 250 dol- 
lars, &c., and A., before the 1st 
of 4pr^/, 1807, sold the fariA to C. 
In an action brought by B. against 
A., for a breach of covenant, in 
not giving him possession of the 
farm, it was held, that the payment 
of 250 dollars by B. was not a 
conditioii precedent ; and that the 
term commenced on the 2d of 
April, 1807, and that the articles 
of agreement amounted to a lease ; 
80 that the plaintiff could not 
recover aii on a covenant, but must 
seek his remedy as lessee to get 
poiiffldsnon by ah action of ejects 

\ ment. Thornton v. Pai-ne, 74 

4. By articles of agreement dated 9th 
September, 1807, A. covenanted to 
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execute a deed ia fee of a certain 
farm to B, on the I5th jfei^^ 1808, 
d^c.y in consideration whe.rppf, B. 
covenanted to pay to A. 50 dollars 
in 4 weeks . afler ,th^ date of the 
agreenient, 50, doUar^ ia 3 we^ks 
thereafter, and 9Q0, dollar^ on the 
15th Ifatf , 18Q8» 4q. U was held 
tba.t thQ cov^i^ots were mutual 
and, independent; an4. that where 
cofeoants are oi^ce est^^b^shed to 
be m^itual and , ii|depQpjdenl» they 
continue so througbpift^ though the 
plaintiff has covenanted, tx) do cer- 
tain acts on, bis part« in the inter- 
mediate . time, between the; per- 
formance of the di&r^i|(| acta to be 
d<^ne by ttie di^feMa^t Wilcox v. 
TenEycic^ 78 

6« The cove^iant for quittt enjoyment 
in a deed, extends only to the 
possession^ and not to the title: 
and such a covenant is not broken, 
unless there be an eviction of the 
covenantee, or a, disturbance of his 
possession. Koriz v. Ca^enter^ 

120 

6. A. covenanted to convey, by a 
good and sufficient deed, a certain 
lot of land to B., on or before a 
certain day ; and B. covenanted to 
reconvey the same to A. at the 
same time, by mortgage, as secu- 
i^ity, and also to execute a lx>iid 
fot the eofi^iderat^on money : B. 
brought an action of covenant 
against A.,, and averred that he 
was alwajrs ready to execute the 
mortgage, and bond, 4&c. ]^t was 
held, that the covenants were mu- 
tual and d^pende^it ; that the aver- 
ment of readiness to perform by 
the plaintiff was sufficient; and 
that from the nature of the cove- 
nant, he was not bound to i^eal and 



tender a mortgage before A. had 
conveyed, or tendered a convey- 
ance of the land to him. West %. 
Emmons, ■ ' ■ ^>^ 



COURTS, 

Superior courts t>f general jurisdiction 
are not liable to answer, personally, 
for acts done by them in a judicial 
capacity, or for errora of judgment 
Yates v. Lansing, 2^^ 

iS^ Chancery. Habeas Corpus. 



D. 
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A conveyance or assurance is good and 
perfect, without warranty or per- 
sonal covenants, Nixou y. Hyse^ 
rott, 58 

See Covenant, 1, % 4^ 6. Authority. 

3, SpAL. 



DEWURR5R TO EYIPJENCE. 

On a demurrer to evidence, every thing 
which the jury might reasonably 
infer from the evidence demurred 
to will be considered, by the crrurt, 
as admitted. Lewis v. Few, J 



DEPUTY. 

See Under-Sheriff. 
389 
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DOWER. 

The dower of the widow cannot be 
afTected by the proceedings of heirs 
to make partition under the act: 
she is not a tenant; nor is she 
bound to appear in the suit for 
partition ; her rights do not come 
within the purview of the act. 
JBradshaw v. Callaghan^ 80 

See Partition. 



E 



EJECTMENT. 

1. Where A., by his attorney, executed 
a lease to B. for three years, and 
afler the expiration of the term, B. 
applied to the attorney, to know if 
he was authorized by A. to rfenew 
the lease, and the attorney replied 
that he was not ; but that B. might 
continue in possession until he 
heard from A. It was held, that 
B. was a mere tenant at sufferance 
after the expiration of the lease, 
and not entitled to a notice to quit, 
previous to bringing an action of 
ejectment. Jackson, ex dem, Cort- 
landty V. Parkhurstf 128 

2. An action of ^ectment was brought 
against^rc defendants, who entered 
into the consent rule, jointly, and 
pleaded jointly. They severally 
possessed the premises in separate 
parts, and the jury found each of 
the defendants separately guilty, as 
to that part of the premises in his 
separate possession, and not guilty 
as to the other parts, possessed by 
the> other defendants ; it was held, 

390 



that the plaintiff was cntited to 
judgment against all the defendants, 
severally, according to the verdict 
Jackson, ex dem, Haines and others, 
V. Woods and others, 278 

3. In aii action of ejectment where 
the defendant alleges that the lessor 
of the plaintiff has taken possession 
of more land than was recovered 
by the verdict, the court will order 
a writ of restitution ; but where 
the fact is doubtful, the proper 
course is to award a feigned issue 
to try the question. Jackson, ex 
dem, Ostrander, v. Hasbrouck, 366 

4. If a person out of possession con- 
veys land held adversely by another, 
such conveyance is void ; but the 
title remains in the grantor, so as 
to enable him to maintain eject- 
ment ; and where, in an action of 
ejectment, several demises were 
laid, one from the grantor and 
another from the grantee of such a 
deed, it was held, that the plaintiff 
might recover, though he could 
not on the demise of the grantee 
only. Williams v. Jackson, ex 
dem, Tihhits and others, in error, 

489 

ENTRY ON LAND. 

Where A. died possessed of land, leav- 
ing a widow and three infant 
children, and the widow entered 
and kept possession, the presump- 
tion of law was held to be, that she 
entered as guardian in socage to 
her children, and was possessed by 
right. Byrne v. Van Hoesen, 66 

ESCAPE. 
See Sheriff, 1, 2, 3, 4, 5. 8. 14 
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EVIDENCE. 

I In an action on the covenant of 
seisin in a deed, the defendant is 
not allowed to give in evidence a 
title acquired by him, subsequently 
to bringing the action. Morris v. 
Phelps, 49 

% ' Where the declaration against a 
sheriff, for an escape of a prisoner 
on execution, set forth the judgment 
and the substance of the execution, 
and not in hmc verba ; and at the 
trial the judgment appeared to be 
for 5,441 dollars 36 cents, and the 
ca, sa. for 5,441 dollars and 37 
cnnts, it. was held that the ca, sa. 
was admissible in evidence. Bissel 
V. Kip, 89 

3. The answer of one defendant in 
chancery is no evidence against 
his co-defendant. Phoenix v. As' 
signees of Ingraham, 412 

. 4. Subsequent declarations by a party 
to a sale or transfer of property, 
which go to take away a vested 
right, are not admissible evidence. 

ib. 

See Witness. Bills of Exchange, 

d&c. 5. 8. 

EXECUTION. 

i This court will not order a sheriff, 
who has overplus money in his 
hands, arising from an execution, 
to pay it to a plaintiff on a subse- 
quent execution against the same 
defendant ; especially where an 
assignee of the first judgment, and 
who was a purchaser at the sheriff's 
sale, claimed the overplus money, 
and the equitable rights of the 
parties were not clearly ascertain- 



ed ; though they might make such 
an order, perhaps, in a case where 
the rights of the parties were clear, 
and there was no other means of 
satisfying the plaintiff in the secona 
execution. Williams v. Rogers, 

163 

2. The resulting trust or residuary 
interest remaining to the assignor, 
after the purposes of an assignment 
made for the payment of debts are 
satisfied, is not such an interest as 
can be taken and sold on execution. 
Wilkes and Fontaine v. Ferris, 

335 

3. A sale under execution, on a judg- 
ment in a justice's court, may be 
adjourned, at the discretion of the 
officer, and the completion of the 
sale at a different time or place, if 
there be no fraud or abuse, is valid. 
Tinhorn v. Purdy, 345 

4. Where a plaintiff agreed with a 
defendant in custody on execution, 
that he might go to a certain 
distance, beyond the liberties of 
the gaol, for his convenience, on 
the defendant's covenanting that 
he would continue in the custody 
of the sheriff on the ca, sa., and not 
go beyond the limits prescribed by 
the plaintiff, and that if he did go 
farther, the plaintiff might retake 
him on the same ca, sa, or issue 
another, and commit him agJift to 
the custody of the sheriff, until the 
debt and costs were paid ; and the 
defendant having violated his agree- 
ment, by going beyond the limits 
prescribed, the plaintiff issued a sec- 
ond ca, sa.^ on which the defendant 
was taken in custody by the sheriff; 
on motion of the defendant to be 
discharged, it was held that the 
agreement of the plaintiff amounted 

391 
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to a permissioD to the* defendant 
to go at large, and that he was 
entitied to his discharge ; which 
was granted^ on condition of his 
not bringing an action for false 
imprisonment. Yates v. Van 
Rejisselaer, 364 



EXTINGUISHMENT. 

A note is not an extinguishment or 
payment of a precedent debt, un- 
less there is an express agreement 
to accept it in payment. Tohey v. 
Barber, 68 



F. 



FOREIGN ATTACHMENT. 

See Foreign Laws. 

Where A., a debtor of B«, gave a note 
to C. for the amount of the debt, 
in order to prevent its being attach- 
ed by a creditor of B., and before 
any attachment had issned ; and 
G. endorsed the note to D., who 
had advanced money for A., it was 
held, that D., not being privy to 
tiny fraud in A., could not be 
affected by it, and might recover 
the amount of the note, as a bona 
jide endorsee, for a valuable con- 
sideration. Warren v. Lynch, 239 



FOREIGN LAWS. 

I This court will take notice of the 
laws of other states, authorizing 

392 



the attachment of the goods and 
credits of a non-resident debtor by 
a non-resident creditor ; and where 
Di, a creditor of B., in New-York, 
attached a debt due from A., in 
Maryland, to B., and B. afterwards 
brought a suit against A., in New^ 
York, for the same debt; it was 
held that the pendency of the 
attachment in Maryland might be 
pleaded by A. in abatement of the 
suit here. Mmbree and Collins v. 
Hanna, 101 

2. An instrument ibr the payment of 
money, executed in Virginia, but 
payable in Neie-York, and which, 
by the laws of Virginia, was 
regarded as a sealed instrument, 
was in a suit here upon it, held to 
be a negotiable note or simple con- 
tract, and to be governed by the 
laws of this state. Warren v. 
Lynch, 239 



FOREIGN JUDGMENT. 

1. An action cannot be maintamed in 
this state on a judgment, recovered 
in another state, in an action com- 
menced by an attachment of goods 
without a personal summons, or 
actual notice to the defendant ; and 
who was, at the time of issuing the 
attachment, a resident in this state. 
Kilbum V. Woodworih, 37 

2. The statute of limitations in this 
state is a good plea in bar to an 
action of debt, brought on a judg* 
ment in another state. Hubbell v. 
Cowdry, 132 

9. The judgments of the courts of 
other states are considered aa 
simple contracts. ib 
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FORGERY. 

1. Forcing & (Jiaper, in the fi>llowing 
\iSords : '' Mr. Seward^ Sir, let the 
bearer trade 13 doUars and 25 
cents^ and you will obligip yours," 
&^c.y was held to be forging an 
. order for the delivery: of goods, 
within the statute. Tkt People v.. 
Shaw, 236 

%. Forging a paper, as follows : '* Due 
Jacob Finch, one dollar, on settle- 
ment this day," &rC., is forging a 
note £br the payment of money, 
within the statute. The People t. 
Finch, 237 

FRAUD. 

L A. demised a house to B., for one 
year, and in order to secure the 
payment of the rent, B. execujted a 
bill of sale of his furniture, goods, 
d&c, in the house to A. on condi- 
tion to be void on payment of rent, 
provided that it did not impair A.'s 
right to distrain. Afler a quarter's 
rent became due, B, removed part 
of the goods, and sold them to C. 
for a valuable consideration, but 
with intent to defeat the security 
of A. It was held, that the bill of 
sale of the goods was a mortgage, 
aad that the possession of the mort- 
gagor being consistent with the 
&.C6 of the dt&iL, there was no 
evidence of fraud. Barrmo v. 
Puxian, 258 

9 Possession of goods by the venckur 
after sale, is only prima facie evi- 
dence of &and. t&. 

3* A parol promise to pay fee im- 
jporovenients made on land, is not 
within the statute of firands. Frear 
.▼. Hardmhergh, 272 

Vol. V. 50 



4. Unless an assignment made by a 
debtor m trust to pay certaoii cred« 
iti>r8, be merely oobrable^, and for 
the sake of the resulting trust, it 
is not, on account of sufth result- 
ing trust or residuary interest, void. 
Wilkes and Fontaim v. Ferris, 

335 
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OAOL LIBERTIES. 

I. Where a deCendant in execution, 
and admitted to the liberties of the 
gaol, walked beyond the limits, 
knowingly and voluntarily^ on the 
pretence of avoiding a bank of 
snow, which obstructed his usual 
walk, it was held, that the cause 
assigned did not justify a departure 
from the limits, and that it was an 
escape for which the sheriflT was 
liable. Bissel v. Kip, 80 

% Where the liberties of the gaol 
were not defined by visible marks 
or boundaries, and the prisoner 
went beyond them into a building 
which was supposed to be within 
tke limits, and staid an houif and 
then returned : this was held to be 
an escape for which the sheriff was 
liable. t6. 

3. That the limits of the gaol liber- 
ties were vaguely defined, does not 
justify or excuse an escape, for the 
sheriff is not bound to grant the 
liberties to a prisoner, until they 
are defined by visible boundaries, 
according to the directions of the 
act. ib. 

4. Wh^^re, in an action against the 
sheriff for an escape, he [toded, 
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that the prisoner inadvertently, and 
without any intention to escape, 
went into an office 16 feet beyond 
the liberties, and returned in one 
hour, and that such office was com- 
monly reputed to be within the 
limits, the plea was held bad, for 
not stating a return before action 
brought. t6. 



GUARDIAN IN SOCAGE. 



2. Though a judge in vacation, who 
refuses to allow a writ of habeas 
corpus, is liable to an action on the 
statute, as the allowance by him in 
vacation is not a judicial act ; yet 
the judges of the Supreme Court, 
sitting as a court, in term time, 
may, in their discretion, refuse a 
habeas carpus, ib 

See Practice, 2. 



1. Where A. died possessed of land, 
leaving a widow and infant chil- 
dren, and the widow entered and 
kept possession, it was held that 
she might maintain trespass; the 
presumption of law being that she 
entered as guardian in socage to 
her children, and was in possession 
5y right, Byrne y. Van Hoesen, 

66 

2. A guardian in socage has the cus- 
tody of the land, and may receive 
the rents and profits for the benefit 
of the heirs. ib, 

3. Such a guardianship ceases when 
the infant arrives at the age of 
fourteen; but if the infant does 
not then choose another guardian, 
the former guardianship will con- 
tinue, ib. 



HOSICK PATENT. 

The survey and map of Hosick Patent, 
made by John R, Bleecker, in 
May, 1754, and the location of lot 
No. 48. made on the partition of 
that patent, are correct, and de- 
scribe the true bounds thereof. 
WtUiams v. Jackson, ex dem. Tib' 
bets and others, in error. 489 



I. 
INDICTMENT. 
Se'e FoRGERT. 

INFANCY. 



II. 
HABEAS CORPUS. 

1, The penalty given by the Jifth 
section of the habeas corpus act is 
imposed on individuals acting min- 
isterially out of court, and does not 
apply to the acts of a court done of 
record. Yates v. Lansing, 282 

394 



1. Infancy is. a personal privilege, and 

cannot be taken advantage of by 
any but the infant himself. Hart" 
ness V. Thompson and others, 160 

2. Where several defendants are sued 
on a joint and several contract, and 
one of them pleads infancy, or 
gives it in evidence, at the trial 
under the general issue, the jury 
may find a verdict for the infant, 
and for the plaintiff agairst the 
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other defendants ; or the plaintiff 
may enter a nolle prosequi as to the 
infant, and proceed to judgment 
against the other defendants. 
Hartness v. Thompson and otherSy 

160 
See Pleadings, 9. 



INSOLVENT DEBTOR. 

Where a judgment is obtained against 
a person, who, afterwards, obtains 
his discharge under the insolvent 
act, but before the costs are taxed, 
or the judgment roll signed, the 
costs cannot be recovered of the 
insolvent. Warne v. Constant, 135 



INSURANCE. 

1. Where goods insured were cap- 
tured during the voyage, and the 
vessel was released, but the goods 
detained for further proof, and 
were, afterwards, restored, on pay- 
ment of the full freight ; and the 
owner was obliged, afterwards, to 
hire another vessel to carry the 
goods to their place of destination ; 
it was held that the insurer was 
liable to pay the additional or extra 
freight, being an expense neces- 
sarily incurred, in consequence of 
the capture. Mumford\. The Com- 
mercial Insurance Company, 262 

2. Where the voyage insured had com- 
menced, and the vessel was detain- 
ed, by the intervention of the em- 
bargo act of the 22d December, 
1807, it was held, that the insured 
had a right to abandon and recover 
for a total loss. M^ Bride r. The 
Marine Insurance Company, 209 



S. P. Walden v. Phoenix Insurance 
Company, 310 

3. Where a vessel was insured from 
New-York to Havanna, and she 
set sail on the voyage about 9 
o'clock, A. M. of the 2oth Decem- 
ber, 1807, and just before she got 
under way, the pilot heard that 
an embargo had taken place ; and 
the ship, before she got out of port, 
was stopped and detained by virtuv. 
of the embargo act of the 22d 
December, 1807; it was held that 
the voyage had commenced before 
the detention, and that the insurer 
was liable for a total loss : that a 
vague rumor or knowledge by the 
pilot of an embargo was not suffi 
cient to charge the insured with a 
knowledge of the act laying the 
embargo, so as to render the com- 
mencement of the voyage illegal. 

ib, 

4. After an abandonment which is not 
accepted by the insurer, the insured 
remains the quasi agent or trustee 
of the insurer, and must do what 
he thinks for the interest of the 
concerned; and if he acts with 
fidelity, and sells the property in- 
sured, at public auction, in the 
usual manner, without a view to 
his own benefit, it is no waiver of 
the abandonment; nor will it preju- 
dice his claim against the insurer 
for a total loss. ib. 



INSURANCE AGAINST FIRE 

1. In an action on a policy of insur- 
ance against fire, made on goods 
and utensils in a tobacco manufac- 
tory, among which were 380 kegs 
of maimfactured tobacco, stated on 
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the bade of the policy to he << worth 
9,600 dollars/' 157 kegs of which 
were destroyed by fire ; it was hetd 
that the insured wa^ entitled to 
recover for the loss of = the 157 
kegs, according to the viduation of 
the whole number of kegs, and not 
the cost of the tobaeco at the man- 
ufactory, or prime cost Harris 
V. Eagle Fir€ Compaui^, 368 

2. Where there is an absolute loss of 
any article distinctly vahied in the 
policy, the loss is to be estimated 
according to such valuation, it 
being in the nature of liquidated 
damages. t6. 



INTEREST; 

Interest is not considered as part of the 
debt, so as sustain a suit ibr it 
separately. Johnston v. Brannan, 

268 



J. 



JUSTICE'S COURT. 



a 



5; 



]'. Where a cause in a justioe'e court 
had been tried before a jury, and 
the jury, having retired to deliber- & 
ate on their verdict, sent for the . 
justice and asked hinv whether they 
could a<kl any thing to the plain- 7. 
tiffs demand, and the justsee an- 
swered, **No," without any thing 
further bcmg said; this was held 
not to be such an kregularity as 
would set aside the verdict Thayer 
V. Van Vleet, 111 

2. The court does not require the 
same technical Ibrmalify and pre- 
cision, in pleading in proceedings & 
before justices of the peace, as in 

dd6 



this court, but will determine on 
them, when brought up on eertith 
rariy according to the right of the 
caee. Picket v. Weaver, 122 
In an action before a justice of the 
peace, the defendant pleaded a 
former action brought by him be- 
fore the justice and a recovery, 
when the plaintiff ought to have 
set off his demand ; and the only 
evidence of the former action was 
a statement by the justi(ce to the 
jury, to which the plaintiff did not 
object ; it was held^ that though 
the statement by. the justice was 
not legal evidence, yet, as the 
plaintiff made no objection to it, he 
was concluded by it, and the former 
suit was a bar to his demand. 
Latmrence v. Houghton, 129 

A sale under an execution on a 
judgment in a justice's court, may 
be adjourned, at the discretion of 
theo^cer; and the completion of 
the sale, at a different time or place, 
if no fraud or abuse appears, will 
be valid. Tinkom r. Furdy, 345 
A plaintiff in a justice's courts may 
withdraw and be nonsuited, before 
the jury give in th^r verdict 
FktU V. Storer^ 346 

A corporation cannot be sued in a 
justice's court. Coxsacku Church 
y^ Adams, 347 

After notice- of argument of a 
cause in error, on certiorari, the 
justice,, on affidavit of impositioii 
on k»» by the i^torney, was allowed 
to apply for leave to amend his 
return, on giving notice of the 
application, &c. to the attorney of 
the plaintiff in error. J^mpson y. 
CMer, 350 

Parol evidence, by a justice, of a 
record of a former trial and judg* 
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meat between the same parties be- 
fore him, is iUegal ; and, if objected 
Co at the time, will be sufficient 
ground ibr reversing the judgment 
WhiU 4md HixU v. Hwn, 851 
0. A justice is not liable to be sued 
by witnesses for their fees. They 
must look to the party by whom 
they are subpmnaeeL Andrews r. 
Bates, 351 

10* Where 4 justice adjourned a' cause 
uatil 10 o'clock, A. M., and the 
defendant appeared at the time and 
place, and after waiting until past 
12 o'clock, went Ik way, and the 
justice came soon after, and pro- 
ceeded to hear the cause on the 
part of the plaintiff, and gave judg- 
ment against the defendant, it was 
held to be erroneous: a party is 
bound to wak a reasonable time 
only. Taft v. Grosfent, 353 

llv If parties appear before a justice 
by attorney, it is error, though it 
be by mutual consent, it being con- 
trary to the express direction of 
the statute ; hut if the pfiutUiff in 
error only appeared by attorney, he 
cannot allege it for error. Smith 
V. Goodrich, 353 



L. 



LEASE. 
See Covenant. 
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LIBEL. 

In an action for a libel|- the li- 
bellous matter set forth, in the 
plaintiff's declaration, contained 
the words '' U, States y' and in 



^e paper produced in evidence it 
was written United States; this 
variance was held to be immaterial. 
The court will look to the context, 
in order to decide whether the 
▼ariaiice be material or not. Lewis 
ir. Few, 1 

2* What facts are deemed a sufficient 
-publication of a libel, on a demur 
rer to the evidence. ib. 

3. It is no justiiioation of a libel, ]}mx 
the defendant signed the libellous 
paper, as chairman of a public 
meeting of citizens, convened for 
the purpose of deciding on a 
proper candidate fpr the office of 
governor, at an approaching elec- 
tion ; and that it was published by 
the order of such meeting. ib. 

2. Whether a libel was published of 
and concerning the plaintiff, or 
whether by the person mentioned 
or alluded to in the libel, the plain- 
tiff was intended, is a question of 
fact for the jury to decide. Van 
Vechten v. Hopkins, 211 

3. Where libellous matter is charged 
against some particular person, 
who is so ambiguously described, 
that the person meant cannot be 
identified, without the aid of ex- 
trinsie facts, there, by the intro- 
duction of proper averments smd a 
colloquium, the words taken in con- 
nection with' the whole libel may 
be rendered sufficiently certain to 
support the action, so as to render 
it proper to permit the whole to go 
to the jury, as a question of fact 
under the rdireotion of the judge, 
who may, however, if the evidence 
appears to him too vague and in- 
conclusive to warrant a verdict for 
the plaintiff, order a nonsuit. ib, 

4* In an action for a libel, the plain- 
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tiff cannot prove by witnesses, that, 
from reading the libel, they believe 
the person intended in the libel 
was the plaintiff. Van Vechten v. 
Hopkins, 211 

5 An innuendo cannot be proved; 
but where an averment or colloqui- 
um introduces extrinsic matter into 
the pleadings, that is a proper sub- 
ject of proof. ib. 

6i In a declaration for a libel, the 
plaintiff alleged that the defendant 
had published several libels against 
him, in a certain newspaper, ^nd 
after setting out one part of the 
publication, with innuendoes, pro- 
ceeded thus: "And in another 
part of the said newspaper, among 
other things, the libellotls matter 
following, of and concerning the 
plaintiff, to wit," setting' forth the 
words, among which were the fol- 
lowing : " None but the bribers and 
the bribed contemplated the incor- 
poration ;" " meaning that the 
plaintiff had been guilty of bribery 
and corruption, in obtaining the 
incorporation of the said bank." 
After interlocutory judgment by 
default, and a writ of inquiry of 
damages executed, on which judg- 
ment was rendered in the Supreme 
Court, it was held, in the Court for 
the Correction of Errors, that the 
declaiation contained two distinct 
counts ; and that the second count 
being bad, for want of sufficient 
averments, and entire damages 
having been assessed on the whole 
declaration, the judgment below 
was erroneous. Cheitham v. TiUoU 
son, in error, 430 

7. Where A. and 23 others, inhab- 
itants of the same county, presented 
a petition to the counsel of appoint- 
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ment, stating that B., district attorn 
ney, was actuated by improper 
motives in his official conduct, and 
that from malice towards some, and 
the emoluments arising from the- 
public prosecutions, in other cases, 
gave rise to many indictments, and 
.praying that B. might be removed 
from office; which petition was 
read in the council, who removed 
B. from his office ; it was held that 
an action for a libel would not lie 
against A. at the suit of B. Hiom 
V. Blanchard, in error, 608 

8. Though the words in such a case 
be false, and actionable in them- 
selves ; yet it is incumbent on the 
plaintiff to prove express malice, 
or that the petition was actually 
malicious and groundless, and pre- 
sented merely to injure the plain- 
tiffs character. Thorn v. JB/an- 
chard, in error, 508 

9. It seems, that where a person ad- 
dresses a complaint to persons 
competent to redress the grievance 
complained of, no action will lie 
against him, at the suit of another 
who is named, whether his state- 
ment be true or false, or his motives 
innocent or malicious. ib. 



LIMITATIONS, STATUTE OF. 

The statute of limitations in this state 
is a good plea in bar to an action 
on a judgment given in anothcfr 
state. Hubbell v. Coudry, 132 



LOTTERY TICKETS. 

No action can be maintained on a con- 
tract for the sale of tickets in a 
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.ottery not authorized by an act of 
the legislature of this state. Hunt 
and others v. Knickerbocker, 327 



M. 



MAINTENANCE. 



N 



NAME. 

The law recognizes but one Christian 
name, and the omission of a middle 
letter, or middle name, is not a 
material variation. ' Franklin v. 
TaUmadgey 84 



It a person out of possession, conveys 
land held adversely by another, 
such conveyance is void, for main- 
tenance, and the title to the land 
remains in the grantor, though he 
is subject to the penalty in the 
statute. Williams v. Jackson, ex 
dem, Tibbets and others, in error, 
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MISNOMER. 



See Pleadings, 2. 



MORTGAGE. 

A. demised a house to B., for one' year, 
and in order to secure the payment 
of the rent, B. executed a bill of 
sale of his furniture, goods, &c. 
in the house to A. on condition to 
be void on payment of the rent, pro- 
vided that it did not impair A.'s 
right to distrain. It was held, that 
the bill of sale was a mortgage ; 
and that the possession of the 
mortgagor being consistent with 
the face of the deed, there was no 
evidence of fraud ; possession being 
only prima facie evidence of fraud. 
Barrow v. Paxton, 258 



NEW TRIAL. 

1. In an action of trespass quare clau* 
sum f regit, the plaintiff recovered 5 
dollars damages ; the court, though 
the verdict was against law, re- 
fused to grant a new trial, as the 
title to the land did not come in 
question, and the defendant would 
be entitled to full costs against the 
plaintiff. Hunt v. Burrell, 137 

2. In an action on the case brought 
by a husband against the father 
of his wife for enticing her away, 
in which the jury found a verdict 
for the plaintiff for 1,200 dollars 
damages, a new trial was granted, 
because the judge before whom the 
cause was tried, in his charge to 
the jury, and the jury in making 
up their verdict, had not sufficiently 
considered the distinction between 
this and an ordinary suit against 
a stranger, and because of the 
peculiar circumstances of the case, 
as well as the amount of the dam- 
ages. Hutcheson v. Peck, 196 

3. A new trial will not be granted, on 
the ground of newly discovered 
evidence, which goes only to im- 
peach the credit of a witness sworn 
at the trial, especially, when the 
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witness has since died. Dwfyee v. 
Dennison, 248 



NOTICE TO QUIT. 



/See Ejectment. 



o. 



OFFICER. 



See Action on the Case, 1. 



ONONDAGA COMMISSIONERS. 

1, A., having a title to a lot of land in 
the county of Onondaga, directed 

B. to take charge of the lot and 
sell it, and B. went on the lot 
occasionally to show it. C. also 
claimed the same lot ; and the 
claims of the parties were litigated 
before the Onondaga Commission- 
ers, who, on the 20th January, 
1802, made an award in favor of 

C, and in July, 1802, about half 
an acre of the lot was cleared and 
fenced, by order of A., and the 
foundation of a house laid with 
logs, which was not, however, built 
or occupied; in March, 1802, A. 
filed his dissent to the award, and 
brought his action in lS07» It 
was held, that the acts of A. did 
not amount to an actual possession 
of the lot, within the meaning of 
the act to settle disputes concerning 
titles in Onondaga county, so as 
to oblige C. to bring his action 
within the three years ; the act not 
extending to the case of a vacant 
possession; and that, therefore, 
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neither party being barred, they 
must stand on the "strength of their 
respective titles. Jackson, ex dem, 
Scott, V. Huntley, 69 

The act to settle disputes concern- 
ing titles to lands in the county of 
Onondaga, by commissioners, is a 
constitutional act. Jackson, ex 
dem, Lepper, v. Griswold, 139 

3. The award of the commissioners, 
under that act, is a matter of rec- 
ord, to take effect from its date ; 
and unless a dissent has been 
entered within two years from the 
date of the award, it is conclusive. 

ih. 

4. The date of the award is prima 
facie evidence of the time. of its 

being made; and strong evidence 

.will be required to show, that the 

date is not the true time. ih. 



OWNERSHIP. 

1. Whatever alteration of form, prop- 
erty may have undergone, the 
original owner may take it, in its 
new shape, if he can identify the 
original materials. Betts and 
Church v. Lee, 348 

2. Where A., the owner of land, 
brought an action of trespass 
against B., for cutting down his 
trees, &c., and B. compromised 
the suit, and paid A. the damages 
equal to the value of the trees 
which B. had sawed and spHit into 
shingles ; and A. took and carried 
away the shingles, and B. then 
brought an action of trespass 
against him, it was held, that the 
payment of damages by B., in the 
suit against him, to the value of 
the trees, did not transfer the 
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property in them ; nor did B., by 
sawing and splitting thum into 
shingles, change the right of prop- 
erty. Bctis and Church v. Lee, 348 



and take the risk of the solvency 
of the maker. Tohey v. Barber ^ 

68 

PLEADINGS. 



P. 



PARTITION. 

A died seised of lands, and the heirs 
proceeded to obtain partition of 
them, under the act ; and the 
widow of A. not appearing, judg« 
ment passed against her by default; 
and in the judgment of partition 
entered thereon, reasonable dower 
was assigned and adjudged to her 
out of the lands of her husband, 
and she was adjudged to pay 80 
dollars and 96 cents for her propor- 
tion of the expenses of the partition ; 
and the heirs, afterwards, issued a 
fieri facias, and sold tlie dower of 
the widow, at auction, to pay the 
costs so adjudged ; it was held, 
that the proceedings under the 
partition were null and void, as 
against the widow's claim of dower ; 
hat she was not a tenant, nor did 
her rights come within the purview 
of the act for the partition of lands; 
and that she was not bound to 
. appear, nor could her rights be 
affected by the judgment. Brad- 
show V. Callaghan, 80 



PAYMENT. 

A note is not payment of a precedent 
debt, unless there is an express 
agreement to accept it in payment, 

Vol. V. 51 



1. To an action for debt for the 
penalty of a bond given to a sheriff, 
as security for the liberties of the 
gaol, non damnificatus is not a 
good plea. Woods v. Rowan and 
Coon, 42 

2. Where the plaintiff, in an action 
of trespass quare clausum f regit, 
declared by the name of William 
Robinson, and in the deed under 
which he claimed title, he was 
named William T. Robinson, the 
variance was held immaterial ; the 
plaintiff might show that he was as 
well known without as with the 
letter T, in the middle of his name, 
for the letter T. forms no part of 
his name. IVanklin and others v. 
Tallmadge, 84 

3. In a declaration in an action against 

a sheriff for an escape, the plalutiff 
set forth the judgment, and the 
substance of the execution, but not 
in hcBC verba ; and at the trial, 
there appeared to be a variance 
of one cent between the amount 
of damages in the judgment, and 
in the execution ; it was held, that 
the execution was, notwithstanding, 
admissible in evidence. Bissel v. 
Kip, 80 

4. D., a creditor of B., in Neio^York, 
attached a debt due to B. and C, 
partners in trade, from A., in Ma» 
ry/on^?, pursuant to the laws of that 
state : and B. and C. aflerwards 
sued A. in this court, for the same 
debt ; it was held, that A. might 
plead in abatement, the attachment 
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pending in IfufyUmd against him 
by D. Embru <md Collins v. 
Hanna, 101 

5. In an action of trespass, where the 
defendant pleads or insists on a 
right, a general replication de tn-* 
juria propria absque tnH causae is 
bad, though after a verdict, it will 
be held good. Lytic T. Lee and 
Muggles, lU 

0# // seems f that where a plea contains 
matter of fact and matter of record^ 
it may conclude to the country, ib 

7. In an action of trespass, the de^ 
fendant pleaded the general issue, 
and gave notice of a justification, 
that, having a tmrrant issued by A. 
B., a justice of the peace, against 
C. D., at the suit of E. F*, he en- 
tered, &c., this was held a sufficient 
notice to entitle him to give the 
tofirrant in evidence at the trial^ 
without stating in the notice, the 
cause for which the warrant issued. 
Linsley v. Keys and Williams, 123 

8. Where the defendant pleads a 
justification under mesne process, 
without setting forth the cause of 
action, it is good. ib, 

ti. Where the plaintiff declares on a 
joint and several contract, against 
several defendants, and one of them 
pleads infancy, or gives it in evi- 
dence at the trial, under the gen- 
eral issue, the plaintiff may enter a 
nolle prosequi as to the infant , and 
proceed to judgment against the 
other defendants. The jury may 
find a verdict for the infant ; and a 
verdict for the {daintiff against the 
other diefendanis. Hartness v 
Thompson and others, 160 

10. In an action of debt on a bond 
given by a deputy-sherifF to the 
sheriff, for the doe executipn of 
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the office of deputy, 6cc., th« 
sheriff having been appointed in 
1801^ was reappointed to ofiice in 
1303^ the defendant pleaded that 
the sheriff was not damnified by 
any acts of the defendant, previous 
to the plaintiffs reappointment in 
1803; it was held, that the plea 
was bad ; for as the sheriffs au« 
thority was continued and uninter- 
rupted by the renewal of the com 
mission, there was no necessity of 
a renewal of the bond, which con- 
tinued in force as long as the de- 
fendant continued deputy. Hughes 
V. Miller and Smith, 168 

11. Where a plaintiff, in his replication, 
assigned a breach of the condition 
of the bond, in general terms, to 
wit, that the defendant had collect- 
ed money, as under-sheriff, to the 
amount of 1^000 dollars^ which he 
refused to account for or pay over ; 
this was held a sufficient assign- 
ment of a breach. ib, 

12. So, if the breach assigned is that 
the defendant embezzled 1,000 
dollars belonging to the plaintiff, 
for which he refused to account 
&c«, it is sufficient. ib. 

13. It is enough if the breach be 
assigned generally, negativing the 
condition of the bond, or covenant. 

ib. 

14. In an action by an endorsee against 
the endorser of a promissory note 
for 933 dollars and 40 cents, the 
defendant pleaded puis darrein 
continuance, that the maker had 
paid to the plaintiff 952 dollars and 
86 cents, in fiill satisfaction and 
discharge of the note, and which 
the plaintiff accepted in full aatia- 
faction, d&c. On demurrer, this 
was held a good pka and a bar to 
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the plaintiiTs action ; though the 
sum paid fell short of the whole 
Interest added to the priueipa}, and 
did not include the costs of suit 
which had occurred. Johnstim v. 
Brartnan, 968 

t5. A. pleaded ^«f 5 darrein cofiiinuance, 
that he, together with B., being in- 
debted to 0. and several others, 
agreed to assign all their stock in 
trade and outstanding debts to C. 
and their other creditors, who 
agreed to accept the same in full 
satisfaction of their respective debts; 
and averred that be and B. did 
deliver alt their stock in trade, and 
assign all the debts due to them for 
the use and benefit of C. and the 
other creditors, and which delivery 
of stock and assignment of debts 
were received in full satisfaction 
by C. and the other creditors, &c. 
This was held to be a good plea of 
accord and sectisfaction, WtUkin- 
son v. higleshy and Stokes, 384 

See Tenher. 



PI.EA PUIS DARREIN CONTIN- 
UANCE. 

See Pleadings, 14, 15. 
POWER OF ATTORNEY. 

See AlTTHOMTY. 



PRACTICE. 

In an action on a joint and sei^eral 
contract, against several defendants, 
where one of them pleads infancy y 



or gives it in evidence at the trial, 
under the general issue, the plaintiff 
may enter a n^lle prosequi, as to 
the infant, and proceed to judgment 
against the other defendants ; and 
the jury may find a verdict for the 
infant, and a verdict for the plain- 
tiff against the other defendants. 
Hartness v. Thompson and others, 

160 

2. Where a cause is removed from 
the Court of Common Pleas into 
this court, by habeas corpus, the 
plaintiff cannot, as in ordinary 
cases, enter a rule to plead in this 
court, and afi:er 40 days file bail 
according to the statute ; but must 
enter a rule for the appearance of 
the defendant in this court, or that 
a procedendo issue, and if an ap 
pearance is not entered in 20 days, 
take out a procedendo. Vanduzen 
V. WeUer, 231 

3. In notices of rules to plead, &c.^ 
one day is inclusive and the other 
exclusive, so as to give the party 
the full number of days. Hoffman 
V. Duel, 232 

4. A writ made returnable " before 
us," dz/C, is voidable only, and 
may be amended. Morrell v. Wag- 
goner, 233 

5. A judge of a court of common pleas 
may take an aflidavit, which is to 
be reud in this court, in any 
county. Hopkins v. 3fenderback, 

234 

6. Before an attachment issues against 
a sheriff, the proceedings are to be 
entitled, in the names of the parties 
in the suit ; but afler the granting 
the attachment, the proceedings 
must be entitled in the name of 
TAc People, Folger v, Hoogland, 
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7. Special pleas must be signed by 
counsel. Dubois v. Philips, 235 

8. In cases not provided for by the 
rules of this court, the practice 
of the Court of King's Bench, in 



England, is followed. 



ib. 



9. In order to prevent an inquest by 
default, the affidavit of merits by 
the defendant should state, as he 
is advised by counsel, and a copy 
of it should be served on the plain- 
tiffs attorney, before trial. Cannon 
V. Titus, 355 

iO. A rule for an attachment against a 
sheriff for not returning an execu- 
tion delivered to his deputy, was 
granted, though twelve years had 
olapsed since the execution was 
issued. Brockway v. Wilber, 356 

11. A sheriff is bound to bring up a 
person in his custody on execution 
to testify in a civil suit, on being 
tendered the expenses. Noble v. 
Smith, 357 

12. Where the sheriff is sued for the 
escape of a prisoner, admitted to 
the liberties of the gaol, on bond, 
he will be allowed a reasonable 
time to sue .on his bond, and 
proceedings in the mean time will 
be stiyed. M^Intyre v. Woods, 

357 

13. An affidavit of the service of a copy 
of a declaration, and notice of rule 
to plead must be positive and 
sufficient, at the time the default 
is entered thereon, for not plead- 
ing ; it cannot be made good, by a 
subsequent knowledge of the fact, 

• that the notice was received by the 
defendant's attorney at the time. 
Executors of Doolittle v. Executors 
of Ward, 359 

14. A prisoner may be brought up 
from a different county from that 
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in which the court sits, in order tc 
be discharged under the act for 
the relief of debtors, with respect 
to the imprisonment of theif per< 
sons. Nichols v. Gregory, 359 

15. When the defendant, on a motion 
to set aside a default, sets forth in 
his affidavit, the facts which con- 
stitute the merits of his defence, so 
that the court can judge of them, 
it is sufficient, without saying as 
he is advised by counsel. Wilkes 
V. Hotchkiss, 360 

16. On a motion to change the venue 
in a cause, the defendant, in his 
affidavit, stating that he has a 
defence on the merits, need not 
say, as he is advised by counsel. 
Meicalf v. Clark and Waikins, 

361 

17. Where a judge at his chambers, on 
a rule to show cause of action, 
allowed the plaintiff to make sup 
plementary affidavits, on which the 
defendant was held tQ bail ; and 
the defendant, afterwards, moved 
the court for an exoncretur, on the 
ground of irregularity in the judge's 
order ; it was held, that this was 
an original application, and that 
counter-affidavits on the part of the 
plaintiff were admissible. Hart v 
Faulkener, 362 

18. When the first affidavit of the 
plaintiff, on showing cause of ac- 
tion, is insufficient, whether a 
supplementary affidavit, in order 
lO hold to bail is admissible? 
Queerer ib, 

19. Where the plaintiff agreed with the 
defendant in custody on execution, 
that he might go to a certain 
distance beyond the gaol liberties, 
for his convenience, and the de- 
fendant covenanted, that if he 
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went farther, the plaintiff might 
retake him on the same ca, sa., or 
issue a .new ca, sa., and Gommit 
him again into the custody ci the 
sheriff; and the defendant having 
gone beyond the limits fixed and 
prescribed, the plaintiff issued a 
new ca. sa,, on which the defendant 
was taken, it was held that the 
agreement on the part of the plain- 
tiff amounted to a permission to 
the defendant to go at large ; and 
that he was not liable to be retaken, 
but entitled to his discharge, which 
was granted on Condition of his 
not bringing an action for false 
imprisonment Yates v. Van Rens^ 
selaer, 364 

Where a judgment was given for 
the defendant, and the plaintiff 
wished to bring a writ of error, the 
defendant was ordered to make up 
ithe record in 8 days, or that the 
plaintiff have leave to do it for him. 
Yates V. Lansing, 367 

On a motion to set anide proceed- 
ings on a bail-bond suit, the affi- 
davit must be entitled in that suit, 
and not in the original action. 
Executors of Phelps v. Hall, 367 

See Ejectment, 1, 2. 
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RECEIPT. 

1. Where A., being indebted to B. 
for two quarters rent, gave to B. 
the note of C. for part, and paid 
the residue in money, and B. 
endorsed on the lease, a receipt 
in full for the rent, and the note 
not being paid, B. afterwards 
brought his action for the rent ; it 
was held, that the receipt, though 
absolute in terms, was not conclu- 
«ve evidence of the payment of 
the rent, and that parol evidence 
was admissible to show that the 
note was part of the sum included 
in the receipt. Tohey v. Barber , 

6S 

2. Pearol evidence is admissible to 
explain or contradict the terme 
of a receipt. it 



RESTITUTION. 



See Ejectment, 3. 



s. 



PROMISSORY NOTES. 

See Bills of Exchange, &rC. 



PROPERTY. 
See Pleadings, 1, 2 



PROCEDENDO. 



See Practice, 2. • 



SALE AND DELIVERY OP 
GOODS. 

L A delivery of the key of the ware- 
house in which goods sold are 
deposited, is a sufficient delivery 
of the goods to transfer the proper- 
ty. Wilkes and I\mtaine v. JTer' 
ris, 835 

2. A delivery of the receipt of the 
storekeeper for the goods kept in 
his store, being documentary evi« 
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dcnce of title, is tantamount to a 
delivery of the goods. Wilkes cma 
Fontaine v. Ferris, 335 

3. Where A. bought a wagon of B. 
on sight, and B. affirmed it to be 
worth much more than its real 
value, it was held, that B. was not 
liable to an action of deceit for 
a false affirmation, there being no 
express warranty or fraud. Davis 
V. Meeker y 354 

4. A. sold to B., who was a malster 
and brewer, a cargo of Virginia 
wheat, and it was known to B. to 
be southern wheat, which is always 
more or less heated, but not so as 
to injure it when manufactured 
into flour, though it renders it unfit 
for malting. A sample of the 
wheat, taken in the usual manner, 
from the cargo, was shown to B. 
before the purchase, which, on 
experiment, he found to malt, B. 
received part of the cargo, but 
finding some of it heated, and unfit 
for malting, refused to receive the 
remainder, though it was good 
merchantable wheat and equal to 
any southern wheat. A. tendered 
the residue of the cargo to B., and 
gave him notice, that unless he 
received and paid for the whole, 
the residue of the cargo would be 
sold at public auction, and B. held 
responsible for any deficiency in 

. the amount of sales. It was held, ' 
that the sample of the wheat de- 
livered to the vendee, was a fair 
specimen of the quality of the 
article ; that a contract of sale, 
and delivery of a part, transferred 
the property to ♦ the vendee ; and 
that the subsequent sale of the 
residue of the wheat was not a 
waiver of the contract ; the vendor 
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being, by the refusal of the vendee 
to accept the wheat, at liberty to 
abandon it, or dispose of it, bona 
fide, as agent of the vendee, to the 
best advantage, by a sale at public 
auction. Sands and Crump v. 
Taylor and Lovett, 395 



SEAL. 

1. An instrument for the payment of 
money, executed in Virginia, but 
payable in New-York, and which, 
by the manner of its execution, 
was regarded by the laws of Vir- 
ginia as a sealed instrument, was, 
in a suit here, held to be a nego- 
tiable note, or simple contract 
Warren v. Lynch, 239 

2. A scrawl with the pen, of (L. S.) 
at the end of the name, is not a 
seal. ib. 

3. A seal is an impression upon wax 
or wafer, or some other tenacious 
substance, capable of being im- 
pressed, ib. 



SET-OFF. 

1. In an action of debt on an arbitra- 
tion bond, the defendant was al- 
lowed to set off a promissory not^. 
Burgess v. Tucker, 105 

2. In an action on an award of arbi- 
trators, made in pursuance of a 
submission by bond, the defendant 
may set off a debt due to him from 
the plaintiff. t6. 

3. An award for the payment of a 
sum of money, may be set off against 
the demand of a plaintiff. ib. 

4. Notwithstanding the set-off allowed 
in an action on an arbitration bond 



INDEX. 



559 



the penalty of 4he bond will remain 
as security for all future breaches 
Burgess v. Thicker^ 105 

The statute allowing a setoff, is 
not strictly confined to bonds ibr 
the payment of money. ib. 

The penalty of a bond cannot be 
set off; nor is the obligor of a penal 
bond, in an action against him, 
required to set off his demands 
against the penalty. ib. 



SHERIFF. 

1. Where a prisoner in execution, 
admitted to the gaol liberiies, went 
beyond the limits, knowingly and 
voluntarily, on the pretence of 
avoiding a bank of snow which 
obstructed his usual walk, it was 
held to be an escape, for which the 
sheriff was liable. Bissel v. Kip, 

89 

2. Where the liberties of a gaol were 
not marked by visible boundaries, 
and a prisoner went beyond them, 
and staid an hour in a building 
reputed to be within the limits, 
and then returned, it was held to 
be an escape, for which the sheriff 
was liable. ib, 

3. That the liberties are vaguely de- 
fined will not justify or excuse an 
escape, for the sheriff is not bound 
to grant the liberties to a prisoner, 
until they are defined by clear and 
visible boundaries, according to 
the directions of the statute. ib. 

4 In an action against tlie sheriff for 
an escape, he pleaded that the 
prisoner, inadvertently and without 
any intention to escape, went 16 
feet beyond the liberties, and re- 
turned in an hour; it .was held, 



that the plea was bad, in not stating 
that the return was before action 
brought. ib. 

5. In an action against the sheriff fot 
an escape, he cannot take advan- 
tage of a variance between the 
judgment and the execution. ib 

6. A sheriff, who had a prisoner in his 
custody, on an attachment for non 
payment of costs, discharged him^ 
under an order of a court of com- 
mon pleas, on the act for the relief 
of debtors, with respect to the 
imprisonment of their persons ; it 
was held, that as the person was 
in custody merely to be brought up 
to answer, and not on a conviction 
for a contempt, the discharge was 
void, and the sheriff liable for the 
costs. Jackson V. Smith, 115 

7. Where a sheriff takes a bond from 
his deputy for the due execution 
of the office of deputy, it continues 
in force as long as he b sheriff, 
and the other party is deputy ; and 
where a person was appointed 
sheriff in 1801, and his commission 
was renewed in 1803, it was held, 
that there was no necessity of the 
renewal of the bond in 1803, but 
the deputy remained liable on the 
bond, as well for all acts done 
since 1803, as before, as long as 
the sheriffs authority was contin- 
ued, and uninterrupted, and the 
other party continued to act as 
deputy. Hughes v. &nith dna 
Mller, 168 

8. Where a prisoner arrested on mesne 
process, after judgment in the suit, 
but before execution was issued, 
escaped, but voluntarily returned 
on the same day ; it was held, that 
the sheriff was liable. Stone ?. 
Woods, 183 
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0. It makes no difference in such 

« 

case, whether ^e escape was vol- 
untary or negligent. t&. 

10. If the sheriff, after an artiest on 
mesnt process, has the body of the 
defendant at the return day of such 
process, it is sufficient. ih, 

11 The act giving doubk costs in suits 
against efheriffs and officers, does 
not extend to the case of a judgment 
on a demurrer, t5. 

12. The sheriff is eiititled to poundage 

». on a ca. sa. on serving the execu- 
tion ; and he has A rij^ht to call on 
die attorney for such poundage, 
without resorting to the party. 
. Adams v. Hopkins, 252 

13; A sheriff is bound to l»^ing up a 
person in his custody on execution 
to testify, in a civil suit, on being 
tendered, the expenses for bringing 
up and retiiirniBg the prisoner. 
Noble V. Smith, 357 

14. Where an action is brought against 
a sheriff, for the escape of a pris- 
oner, admitted to the liberties of 
the gaol, the court will stay execu- 
tion on the judgment against him, 
to allow Inra a reasonable time to 
bring liis action on the bond taken 
for 1:he fifberties. JSflMyre v. 
Woods, 357 

15. The sheriff is not bound to pay 
interest during the time the pro- 



ceedings are so stay^. 



ih. 



iSte PLSADINGSy L UNDX^R-SlrfiKIFF. 



SLAKnEil 

1. To say td a person, ** /^ is a 
common prostiiute, and IwiUprove 
ft,** or "that she ttas Mrtd to 
swear a child on me * she had a 

408 



child before she toent to Canada; 
she would come damned nigh going 
to the state prison/* is not actiona« 
Ide, mthoot showing special dam- 
ages. Brooher v. Coffin, 188 

3. The nde, in cases of slander, 
seenb to be, that where a charge, 
if true, will subject the party 
oliai'ged, to an indictment for a 
©rirtie, involving moral turpitude, 
or subject him to an infamous; 
punishment, then the words are, 
in themselves, actionable. t6. 

3. In an action of slander, it was held, 
that afler a judgment on demurrer 
to a declaration, containing several 
counts, and an assessment of dam- 
ages, the plaintiff cannot enter a 
noUe prosequi as to one of the 
counts, and take judgment on the 
others, bi^t should obtain leave of 
the court for that purpose, before 
awarding the writ of inquiry : one 
of the counts being held bad, and 
the assignment of damages consid- 
ered as applying to all the counts, 
the judgment below was reversed. 
Backus V. Richardson, in error, 

476 

4« To say of a merchant, " You keep 
Mse books, and I can prove it," is 
actionable. t&. 



SLAVE. 

» 

Where A.., the owner of a slave, gave 
hha a certifieate in writing, stating 
that fit»n and afAer the decease of 
A., Ifo itianamit<;ed t1i6 slave ,- it 
waa keld, thatt the slave, at the 
4eaA of A., was eAtMed to his 
frcfedtetti, ndtivitKstandinir A*, afler 
f Ivitig the certificate, hi his life- 
time, had sold ^d delifered the 
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slave to B., for a valuable consider- 
ation. Case of Tom, a uegro 



map, 



355 



SURETY. 



See Assumpsit, 2. 



T. 



TENDER. 

Where a promissory note was given 
payable in produce, to be delivered 
on a certain day at the maker's 
house ; and in an action on the 
note, the defendant pleaded pay- 
ment, and proved that he had hay 
in his barn, at the day, ready to 
deliver to the plaintiff, without 
showing the quantity or value, it 
was held not to be proof of a tender 
or payment. Newton v. GaJhraith, 

119 



of the trees, which B. had sawed 
and split into shingles. A. aflei^ 
wards took away the shingles, and 
B. brought an action of trespass 
against him, for taking and carry- 
ing them away. It was held, that 
the compromise of the trespass by 
B., and paying the damages to A., 
to the value of the trees, &c., did 
not transfer the property m the 
trees to B., nor did B., by convert- 
ing the trees into shingles, change 
the right »of property. Betts and 
Church V. LeCy 348 

3. Where A. let a house, except one 
inner room, which he reserved to 
himself, and occupied separately ; 
and the outer door of the house 
being open, a constable broke open 
the door of the inner room, occu- 
pied by A., in order to arrest him, 
it was held trespass would not lie, 
at the suit of A. against the con- 
stable. Williams v. Spencer, 353 

Set Pleadings, 5. 7, 8. 



TRESPASS. 

1 . Where a person died possessed of 
land, before occupied by his ances- 
tors, leaving a widow and three 
infant children, and the widow 
entered and kept possession ; it 
was held, that she might maintain 
trespass; and that, having again 
married, her husband must be 
joined in such action. Byrne v. 
Van Hoesen, 66 

2. A., the owner of land, brought an 
action of trespass against B., for 
entering his land, and cutting down 
trees, &c. The action was com- 
promised, and B. paid the damages 
to A., which was equal to the value 

Vol. V. 52 



TRUST. 



See Assignment, 1, 2 



A«. 



•V. 



, VARIANCE. 

W^here the plaintiff, in an action of 
trespass quare clausum fregit, de- 
clared by the name of William 
Robinson, and in- the deed under 
which he claimed title, he was 
named William T. Robinson, the 
variance was held immaterial, as 

409 
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the letter T. formed no part of his 
name, the law recognizing only 
one Christian name. Franklin v, 
Tallmadge, 84 

See Libel, 1. Sheriff, 5. 



VENDOR AND VENDEE. 



See Sale and Delivery of Goods. 



and uninterrupted by the renewal 
of his commission, there was do 
necessity of a renewal of the bond, 
which continued in force as lon^ 
as the obligor acted as deputy. - ib 

See Witness, 2. 



w. 



u. 



UNDER-SHERIFF. 

1. An under-sheriff may depute a 
person to serve a writ, or to do' a 
particular act. Htmt v. Burrelly 

137 

9. A sheriff entered on his office the 
16th September, 1801, and appoint- 
ed a deputy, from whom he took 
a bond, conditioned for the due 
execution of his office as deputy- 
sheriff, and the sheriff was reap- 
pointed in March, 1803, and took 
upon him the office, under the 
reappointment in May, 1803 ; in 
an action by the sheriff against 
the deputy, the latter pleaded that 
the sheriff was not damnified, in 
consequence of any act done by 
the defendant, prior to the sheriffs 
. taking upon himself the office, 
under his reappointment in May, 
1803, which plea was held bad. 
Hughes V. Smith and Miller, 168 

8* The bond extends to all the acts 
of the de^Mity while the sheriff 
continues in office, and the other 
continues his deputy ; and as the 
sheriff's authority was continued 

410 



WILL. 

1. Where the witnesses to a will wet« 
all dead, and one of them had 
signed the initials of his name, as 
his mark, and the testator had also 
signed his mark, and the hand- 
writing of two of the witnesses was 
proved, and a witness at the trial, 
in 1807, swore that he had seen 
the other witness make his mark, 
in 1760, to a paper in his posses- 
sion, and that from a comparison 
of the two marks, and from the 
peculiar manner in which one of 
the initial letters was made, he 
believed the mark affixed to the 
will was made by the M'itness to it; 
this was held sufficient evidence 
of the execution of the will, to 
permit it to be read to the jury, 
when accompanied with evidence 
of possession by the devisees under 
the will, and the declarations of 
one of the other witnesses in his 
life-time^ as to the due attestation 
by all the witnesses. Jaehson, ex 
dem. Van Dusen, v. Van Dusen^ 

144 

S The acti and declarations of third 
persons in possession of lands, are 
admissible in evidence fo prote a 
Gontinned possession under an an 
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cietit will) so as to make out its 
formal execution. ib, 

3 The widow of the testator, in an 
action brought to recover possession 
of land claimed under her husband, 
is a competent witness, though 
entitled to dower. ib. 

4, The sanity of a testator is pre- 
sumed, until the contrary appears. 
The onus probandi^ as to his mental 
incapacity, lies on the party who 
alleges the insanity. ib, 

5. But if a mental derangement has 
been proved, it is then incumbent 
on the devisee to show a lucid 
interval, or the sanity of the testa* 
tor, at the time of executing the 
will. ib. 



2. In an action against a sherifT'for 
the escape of a prisoner in execih 
tion, who had given a bond for the 
liberties of the gaol, it was held, 
that the deputy-eherilT, who had 
taken the bond for the prisoner, 
was a competent witness. Stewart 
V. Kip, 256 

3. A., who had been discharged under 
the bankrupt law, and whose estate 
would not, probably, pay more than 
25 per cent,, was held a competent 
witness, in a suit brought by the 
assignees of B., a bankrupt, against 
whom A. had proved a debt under 
the commission. Phcenix v. As" 
signees of Ingraham, 413 



WITNESS. 



WRIT. 



1. A widow of a person deceased is 
a competent witness, in an action 
of ejectment, brought to recover 
possession of lands claimed under 
her husband, though she would be 
entitled to dower in the lands. 
Jackson, ex dem. Van Dusen, v. 
Van Dusen, 144 



1. Inaccuracy in stating tne return 
'of a writ, does not make it void, 

but voidable ; and the return may 
be amended. Ross v. Rogers, 163 

2. A writ made returnable " before 
us," &c. is voidable only, and may 
be amended Morrell v. Wag" 
goner, . 233 
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